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July 1, 1968—June 30, 1969 


ABSENCES 
Leaves of absence. (See Leaves of Absence) 
ACCOUNTABLE OFFICERS 
Relief 
Lack of due care 
Presumption of negligence 


A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate” for “new rate” stocks of stamps is not 
considered to have exercised high degree of care that is expected from an 
accountable officer in performance of duty and, therefore, unexplained 
shortage raising presumption of negligence that record does not rebut, 
relief from liability for shortage may not be granted to employee under 
89 U.S.C. 2401 or 31 U.S.C. 82a-1 

ADMINISTRATIVE ERRORS 


Promotions 
Incumbent of reclassified position 

Civil Service Commission having waived experience and training 
requirement of incumbent of position reclassified from grade GS-9 to 
grade GS-11, administrative determination to require employee to serve 1 
year in reclassified position to obtain required experience prior to ad- 
vancement to GS-11 level rather than placing incumbent in reclassified 
position, another position, or separating her was erroneous, and incum- 
bent having been continued in reclassified position, correction action is 
required to promote her not later than beginning of second pay period 
follo.ving receipt of notice of approval by Civil Service Commission 
of waiver of qualifications of incumbent of reclassified position 

AGENTS 

Of private parties 

Authority 

Contracts 
Signatures 

Low bid signed by unknown agent of corporation submitting bid and 
unaccompanied by evidence of agent’s authority to bind principal— 
necessary requirement absent establishment of agent’s authority prior to 
bid opening—is nonresponsive bid. Although evidence of agent’s au- 
thority is acceptable after bid opening when apparent authority of agent 
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AGENTS—Continued 

Of private parties—Continued 

Authority—Continued 

Contracts—Continued 
Signatures—Continued 

would estop principal from denying agent’s authority, to permit proof 
of unknown agent’s authority after bid opening would give bidder option 
to elect to abide by bid or claim bid was submitted in error by person with- 
out authority to enter into contracts on its behalf—an option that is 
considered chance to second-guess other bidders after bid opening and, 
therefore, must be regarded as fatal to bid 

A low unsigned bid evidencing in type name of corporation president 
as person authorized to sign bid, which was hand-delivered by president 
who signed sealed envelope to show delivery by him, envelope also reflect- 
ing time and date bid was received and by whom, is for consideration 
pursuant to par. 2-405(iii)(B) of Armed Services Procurement Reg. 
prescribing that unsigned bid may be considered for award if accom- 
panied by documentary evidence showing clear intent to submit binding 
bid, and president’s signature on bid envelope constitutes evidence of 
such intent. Identification of president as person authorized to sign bid, 
personal delivery of bid by him, together with his signature on bid 
envelope preclude possibility of bid repudiation or avoidance of liability 


AGRICULTURE DEPARTMENT 
Employees 
County committee personnel 
Transfers 
An Agricultural Stabilization and Conservation Service county com- 
mittee employee moving to U.S. Dept. of Agriculture Federal service 
position, upon subsequent transfer to other Federal employment may 
transfer his annual and sick leave accruals, including leave earned in 
county committee office. The leave accruals transferred from county 
committee service to Dept.’s Federal service under authority of Pub. L. 
90-367, approved June 29, 1968, may be treated as earned in Federal 
employment for transfer purposes to other Federal employment. 
Transfers 
Leave accruals 
An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricultural 
Stabilization and Conservation Service county committee employment 
or from county committee employment to Dept.’s Federal service may 
transfer his annual and sick leave accruals to new position, Pub. L. 
90-367, approved June 20, 1968, permitting reciprocal transfer of leave 
between county committee and departmental services. 
ALIENS 
Loss of United States citizenship 
Effect on retired pay. (See Pay, retired, foreign citizenship or service 
effect) 





ALLOWANCES 

Military personnel 

Dislocation allowance 

Members without dependents 
Quarters not assigned 

Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.0. 407 (a) ) 
for members without dependents who upon permanent change of station 
are not assigned Govt. quarters is not payable to either of two crews of 
nuclear-powered submarine—permanent station of both crews—as on- 
duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty 
station, whether or not submarine is at home port. Therefore, members 
who incident to transfer aboard submarine report to temporary station 
locations ashore where they do not perform basic duty assignments are 
not entitled to dislocation allowance, nor is allowance payable to mem- 
bers reporting aboard submarine when first relieved with on-ship 
crew for training and rehabilitation 

Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents who 
upon permanent change of station are not assigned Govt. quarters, he 
would be entitled to allowance if he reports to nuclear-powered submarine 
that is undergoing overhaul or repair at its home port or home yard and 
quarters aboard submarine are uninhabitable, member is not assigned 
quarters ashore, and lodging accommodations pursuant to 10 U.S.C. 
7572(a) are not furnished to member 

Army officer who upon completion of tour of duty in restricted overseas 
area is not assigned Govt. quarters incident to permanent change of 
station but rejoins his dependents who had remained in family residence 
in U.S. is not entitled to dislocation allowance prescribed by 37 U.S.C. 
407(a) for “member without dependents,” as term means member that 
is not entitled to transportation of his dependents, whereas officer is 
entitled to transportation of his dependents between place at which they 
were located when he received his orders and his new duty station, 
regardless of prohibition against their travel at Govt. expense to and 
from U.S., entitlement that is not negated by fact place where his depend- 
ents were located and place to which they were entitled to transportation 


Family separation allowances. (See Family Allowances, separation) 

Medically unfit 

Member of uniformed services who after having performed active duty 
is found to have been medically unfit at time of entry into service is not 
deprived of right to military pay and allowances or of status of being 
entitled to basic pay because of administrative failure to discover his 
physical condition, absent affirmative statutory prohibition against 
induction of persons on basis of physical or mental disqualification, and 
in view of fact 50 U.S.O. App. 454(a) provides no person shall be inducted 
into armed services until his acceptability has been satisfactorily deter- 
mined, and sec. 456(h) prescribes that physical or mental condition con- 
stitutes basis for deferment from induction rather than absolute 
disqualification —. sinchmpniiiaesininnsteiiatigain 
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ALLOWANCES—Continued 
Military personnel—Continued 
Medically unfit—Continued 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are 
released from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
release from willitary Gombrels ikki cu cided een dsnwtsdccns 
Quarters. (See Quarters Allowance) 
Temporary lodging allowances 
Military personnel. (See Station Allowances, military personnel, tem- 
porary lodgings) 
Trailer allowances. (See Trailer Allowances) 
Uniforms. (See Uniforms) 
ANNUAL LEAVE 
(See Leaves of Absence, annual) 
APPROPRIATIONS 
Availability 
Advance payments. (See Payments, advance) 
Contracts 
Lease-purchase agreements 
An installment purchase plan for computer replacement project that 
provides for payment over period of years is proposal for sale on credit 
that contemplates contract extending beyond current fiscal year, contract 
that would continue unless affirmative action is taken by Govt. to termi- 
nate it and, therefore, such plan would be in conflict with secs. 3782 and 
3679, R.S., which prohibit contract or purchase unless authorized by law 
and unless adequate funds are available for fulfillment of agreement. 
Notwithstanding economic advantage of purchase over rental, lack of 
sufficient funds to purchase equipment outright cannot be used to frus- 
trate statutory prohibition against contracting for purchases in excess 
of available funds, absent congressional authority.._.._.._.......---.- 
Objects other than as specified 
Household effects storage period extended 
When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b)) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
rate incident to additional temporary storage would violate sec. 3678, 
R.8., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account from 
Govt. to member upon expiration of 180 days temporary storage period 
ee a ee oe 
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APPROPRIATIONS—Continued Page 

Availability—Continued 

Physicians appointed by courts 

Examine narcotics addicts 

When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 3411-3426), appoints and 
selects private physicians, compensation of court appointed private 
physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Expenses,” for although 
HEW bears cost of examinations performed by regular or contract physi- 
cians of Surgeon General’s Office, their appropriations are not available 
for payment of court selected private physicians over whom they have no 
contrebwuitosssiiieaent pote ai ce eh ei eiooudce 681 

Retired military personnel serving at educational institutions 

The phrase “throughout the Nation” as used in 10 U.S.C. 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated 
territory of Guam, absent indication in legislative history that phrase 
was used in restrictive or limited sense and in view of indication that 
expansion of Junior ROTC programs was intended. Therefore, appro- 
priated funds may be used to support Junior ROTC unit if estab- 
lished at George Washington Senior High School, Mangilao, Guam, 
an instrumentality of unincorporated territory of Govt. of Guam estab- 
lished, maintained, and operated pursuant to authority in sec. 29(b) 
Of Capea: Abt OR Cees Fh didriicciminnsnncanicncnnnnndaegata 796 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Federal grants, etc., to other than States. (See Funds, Federal grants, etc., 

to other than States) 
Fiscal year 

Availability beyond 

Contracts 
Installment buying 

An installment purchase plan for computer replacement project that 
provides for payment over period of years is proposal for sale on credit 
that contemplates contract extending beyond current fiscal year, con- 
tract that would continue unless affirmative action is taken by Govt. to 
terminate it and, therefore, such plan would be in conflict with secs. 
3732 and 3679, R.S., which prohibit contract or purchase unless author- 
ized by law and unless adequate funds are available for fulfillment of 
agreement. Notwithstanding economic advantage of purchase over 
rental, lack of sufficient funds to purchase equipment outright cannot be 
used to frustrate statutory prohibition against contracting for purchases 
in excess Of available funds, absent congressional authority__._...-~- 494 

Long-term 

Long-term leases for automatic data processing equipment under 
fiscal year appropriations that would commit Govt. to minimum rental 
period of more than 1 year, and whose multi-year character would not 
change until Govt. took effective cancellation action, are prohibited by 
41 U.S.C. 11; 31 id. 665 (a) ; id. 712a, and of three lease plans submitted 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 
Availability beyond—Continued 
Contracts—Continued 
Long-term—Continued 
only one that does not obligate Govt. to continue rental period beyond 
fiscal year in which made, and contains renewal option, is not legally 
objectionable. However, revolving funds may be used to finance leases 
for reasonable periods of time in excess of 1 year, subject to conditions 
that sufficient funds are available and are obligated to cover costs under 





Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete 
construction of naval vessels in foreign shipyards, is not prohibited. 
The hull components constituting less than 10 percent of total value of 
submarine, and work to be performed in foreign shipyard but 39 per- 
cent of value of hull, welding and assembly services proposed are not 
considered vessel construction contemplated by appropriation act pro- 
hibitions and, therefore, Navy may consent to subcontracting of services 























Availability of funds requirement 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being 
obtainable, rejection of all bids by contracting officer who had been 
delegated 10 U.S.C. 2805(c) authority to cancel invitation when in 
public interest was proper, and issuance of 5-year lease purchase 
agreement under existing negotiated open end lease contracts was justi- 
fied on basis of compliance with criteria prescribed in par. 1-317 of 
Armed Services Procurement Reg. and price and technical considera- 
tions. Although 5-year lease period violated secs. 83732 and 3679, R.S8., 
because available funds would not cover total rental obligation, this 
basis of award having been assumed not to be legally objectionable, 
contract term may be completed_............-..----.--_-.-----.-..- 471 

Future needs 

Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 31 id. 665 (a); 4. 
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APPROPRIATIONS—Continued 
Obligation—Continued 
Contracts—Continued 
Future needs—Continued 
712a, and absent congressional approval, contract term must be restricted 
to 1-year period. Although A-60589, July 12, 1935, permitting requirement 
contracts under fiscal-year appropriations to cover 1-year periods ex- 
tending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
no objection to its continuance 
AUTOMATIC DATA PROCESSING SYSTEMS 
(See Equipment, Automatic Data Processing Systems) 
BIDDERS 
Qualifications 
Experience 
Certification requirements 
Failure to submit with low bid for construction of Govt. building re- 
quired certificate of competency relating to experience of proposed in- 
staller of air-conditioning equipment is not fatal to consideration of bid 
under invitation that did not make furnishing of certificate material re- 
quirement or provide that failure to submit certificate with bid would 
require rejection of bid as nonresponsive. Certificate intended to facili- 
tate Govt.’s determination of bidder responsibility and not intended for 
listing of subcontractors, submission of certificate of competency for 
subcontractor who will install air-conditioning equipment after bid 
opening but prior to award does not require rejection of low bid as non- 


Responsibility v. responsiveness 

Experience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 13 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to respon- 
siveness of bid and not responsibility of bidder in view of critical nature 
of procurement and express language of experience requirements coupled 
with cautionary notice that experience data must be submitted with bid. 
Therefore, rejection of low bid for failure to submit required operating 
experience of units offered before bid opening time was proper, for to 
accept such information after bids were opened would be prejudicial to 
other bidders. 


Submission with bid for construction of Govt. building of certificate of 
competency certifying to required experience of subcontractor who will 
install air-conditioning equipment does not place prime contractor at 
competitive disadvantage because bids from subcontractors accompanied 
by certificate were priced higher than those that were not. Certificate 
relating to responsibility of subcontractor, bidder who puts together bid 
without knowing whether prospective subcontractor whose bid has been 
used in computation of bid has or has not required qualifications runs 
risk of discovering later he may have to utilize another subcontractor 
that can qualify but whose price is higher....o....-...-............-- 
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BIDDERS—Continued 


Qualifications—Continued 

Integrity, ete. 

Generally 

Definition of term “integrity” in connection with Govt. contracts does 
not differ from generally accepted connotation of uprightness of char- 
acter, moral soundness, honesty, probity, and freedom from corrupting 
influence or practice. As used in prescribing qualifications for public 
officers, trustees, etc., term “integrity’’ means soundness of moral prin- 
ciple and character in making and performance of contracts and fidelity 
and honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating 
bidGes’s: tack of responsibilty an cnnccmccectinticcnsaswsecscnswkshiesed 

Officials lack of integrity imputed to bidder 

Although as general proposition lack of integrity on part of individuals 
of business concern who as officers, directors, or stockholders control 
activities, policies, and management of concern must not always be 
imputed to concern, where president of low bidder corporation had been 
found guilty of wilful failure to pay income taxes and key employee 
was convicted of fraud against Govt. and sentenced, and also placed on 
debarred bidders’ list, imputing lack of integrity to corporation was 
proper determination by procuring agency, absent showing determina- 
tion was not based on substantial evidence, 10 U.S.C. 2305(c) requiring 
award to “responsible bidder,” term embracing personal attributes of 
character or integrity as well as pecuniary ability and physical capability 
Op PURENI CORI... ncn cccnnsenenisissbtieliiedi esse 
Small business concerns. (See Contracts, awards, small business concerns) 


BIDS 


Acceptance time limitation 

Bids offering different acceptance time 

A low bid conditioned upon receipt of notice of award within 24 
hours after closing hour for receipt of bids under invitation providing 
for 4day bid acceptance period having automatically expired before 
award could be made, rejection of bid was not contrary to principles of 
competitive bidding system. To permit bidder to delete acceptance time 
condition would provide option to accept or reject award subsequent to 
bid opening, an advantage unavailable to other bidders. Extension of 
bid acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time... 

Extension 

Conditioned 

Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 39 U.S.0. 2103 
(a) and 2112(2) requiring consummation of post office lease agreements 
in accordance with 41 U.S.C. 5—award to lowest, responsible bidder 
whose bid conforms to advertised specifications. The site payment, 





Page 


769 


769 


19 


INDEX DIGEST 817 





BIDS—Continued 

Acceptance time limitation—Continued 

Extension—Continued 

Conditioned—Continued 

material requirement that contracting officer could not waive, either 
under original bid or bid extension, award to low bidder should be 
canceled and bid deposit refunded__..............-.-2------ 775 
Aggregate v. separable items, prices, etc. 

Evaluation. (See Bids, evaluation, aggregate v. separable items, prices, 

ete.) 

Low on one item is no basis for aggregate award 

The fact that different language specified methods of award for two 
window cleaning service items of invitation—Item 1 reserving right to 
Govt. to make award on any or all of subitems and Item 2 providing for 
award of subitems in aggregate—does not entitle low bidder on one of 
Item 1 subitems to award of subitem where purpose of reservation 
in Item 1 was to determine individual prices on requested service in 
event of insufficient funds, and intent to award single contract on Item 
1 is evidenced by use of singular—“award” in reservation and “the 
contractor” and “the successful bidder” in general specifications appli- 
cable to Item 1, as well as impracticability of having more than one con- 
tractor perform subitems at same time._..........---.------------- 381 
Alternative 

Unsolicited 

The failure before bids were invited on second step of two-step 
formally advertised procurement to furnish separate notice to bidder 
of technical unacceptability of low alternate proposal submitted not as 
separate package but incident to clarification of unacceptable original 
proposal does not constitute acceptance of low alternate proposal Provi- 
sion in sec. 1-2.503-1(b) (5) of Federal Procurement Regs., as well as 
in administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was ar- 
bitrary, capricious, or made in bad faith__..._.....--....--.--_--.-- 349 
Auction technique bidding. (See Contracts, negotiation, auction technique 

prohibition ) 
Awards. (See Contracts, awards) 
Bid forms 

Unsigned, (See Bids, unsigned) 
Block bidding 

Block bidding on clothing and textile products, method of bidding 
that quotes several basic unit prices for various quantity increments 
of same material, having effect of making bid evaluation complicated and 
unnecessarily delaying award of contract, situation that is not within 
free and open competition contemplated by 10 U.S.O. 2305, use of invita- 
tion limiting each bidder to one offer in order to test feasibility of 
prohibiting complex offers brought about by techniques of block bids, 
alternate bids, tie-in bids, and other such combination of bids which 
delay awards, is not considered improper, nor does invitation preclude 
award of contract to firms submitting bid as group._......--.----- 872 


Brand name or equal. (See Contracts, specifications, restrictive, particu- 
lar make) 
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BIDS—Continued Page 

Buy American Act 

Evaluation 

Components of unknown origin 

Under invitation for aluminum sulphate that contained standard 
Buy American Act clause and Buy American Certificate to effect end 
products offered were domestic and that components of unknown origin 
had been considered as mined, produced, or manufactured outside U.S., 
bid that substituted word “inside” for “outside,” thus certifying compo- 
nents of unknown origin had been considered domestic, properly was 
evaluated as foreign end product and rejected because it was not low 
bid. To permit bidder to explain after bid opening meaning of certificate 
alteration would jeopardize integrity of competitive system, or to accept 
altered certificate as guarantee components were produced in U.S. 
would give bidder competitive advantage of supplying components of 


Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis 
low bid had erroneously been evaluated as domestic bid and was no 
longer low when properly evaluated was in accord with 10 U.S.C. 2306 
(c), which requires award to be made to responsible bidder whose bid 
conforms to invitation and will be most advantageous to Govt., price 
and other factors considered. However, as item is needed and it is ready 
for shipment due to delay in protesting award occasioned by failure to 
notify unsuccessful bidders of award, cancellation may be rescinded if 
contractor will meet low bid price, if not, award should be made to bidder 
found low upon reevaluation of bids. Prompt notices of award will 
avoid future similar occurrences..........................-.-.--.... 504 

General Agreement on Trades and Tariffs 

Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate end products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors made 
known to all bidders in advance and invitation did not warn bidders 
to prepare their bids in light of GATT and its possible impact on Buy 
American Act evaluation; also applicability of GATT is not matter of 
procurement responsibility but rather is for consideration by U.S. 


Foreign product determination 
Comparison of foreign and domestic component costs 

In determining whether cylinder liners to be manufactured in U.S. 
from basic liner forging purchased in Japan constitute foreign or do- 
mestic source end product under BH. O. No. 10582, cost of U.S. operations 
may not include cost of testing, production qualification evaluation, and 
packaging as these processes are not considered “manufacturing” or com- 
ponents of end item within contemplation of Buy American Act. Do- 
mestic operations on forging—home boring, chrome plating, and 
machining—neither exceeding cost of foreign forging as required by par. 
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BIDS—Continued Page 
Buy American Act—Continued 
Foreign product determination—Continued 
Comparison of foreign and domestic component coste—Continued 
6-101(a) of Armed Services Procurement Reg., nor creating different 
article or effecting fundamental change in forging, cylinder liner end 
product is considered foreign source end product_._.-....-...-.------ 727 
Component v. end product 
Classification of each item to be furnished Govt. construction contrac- 
tor as separate end product for evaluation under Buy American Act and 
award of single contract is within contemplation of par. 6-001 of Armed 
Services Procurement Reg., and bid that would be low domestic bid if line 
items were considered components instead of end products is not respon- 
sive bid. There is no simple answer to question of what constitutes end 
product—award of single contract is not determinative, but purpose of 
procurement playing part, classifying items to be delivered to job and 
assembled by another contractor as end items is proper exercise of pro- 
Curcinemt Suibmnebic kisi ctttitrtn win ecsnbcdsn cea Bs 384 
Foreign product proposed 
After bid opening 
Under invitation permitting bidders to o1fer either domestic or foreign- 
end products, low bidder—an English concern—notwithstanding its 
failure to list in Buy American certificate that it would furnish foreign- 
end products has submitted bid which on its face complies in all material 
respects with invitation and, therefore, such bid must be regarded as 
responsive. Effect of acceptance of such bid is matter of evaluation 
rather than responsiveness. Accordingly, acceptance of low bid which 
was corrected to show that equipment was to be manufactured in Great 
Britain, fact known to the contracting personnel, and which remained 
low after evaluation under Buy American standards was not prejudicial 
to other bidders and resulted in contract as intended by parties......._ 142 
Price differential 
Discretionary determinations 
In evaluating bids for wrenches subject to Buy American Act (41 
U.S.C. 10a-d), fact that Defense Department agencies may be predomi- 
nant users of item does not require General Services Administration 
(GSA), responsible for procurement and application of act, to use 50 
percent price differential prescribed by par. 6-104.4 of Armed Services 
Procurement Reg. under discretionary authority provided in sec. 5 of 
E. O. No. 10582, in lieu of 6 percent differential, minimum fixed by act 
for addition to cost of foreign products to determine whether domestic 
price is unreasonable, which adopted by GSA in sec. 1-6.104-4 of Fed- 
eral Procurement Regs. governs procurement and, therefore, domestic 
price that exceeds foreign bid by more than 6 percent is unreasonable 
end, mmet be wehectet in suck neisibiscse sed atiiidntassdiddabecsinehs 403 
Reasonableness 
Application of different percentages specified by Armed Services Pro- 
curement Reg. (50 percent in par. 6-104.4) and Federal Procurement 
Regs. (6 percent in sec. 1-6.104-4) creating unrealistic results in deter- 
mining whether price of domestic item is unreasonable, establishment 
of uniform policy for guidance of Federal agencies and contractors re- 


garding use of price differentials under Buy American Act has been 
recommended 





820 INDEX DIGEST 


BIDS—Continued Page 
Buy American Act—Continued 
Price differential—Continued 
Reasonableness—Continued 
Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority for 
low-rent housing project that certain foreign construction material could 
be procured at considerable savings—at least 16 percent less than do- 
mestic items—and waiver of Buy American requirements did not conform 
to procedures established by B.O. No. 10582 for determining whether 
domestic bid prices are unreasonable, Dxecutive order contemplating 
that determination of unreasonable domestic cost should be made after 
receipt of bids or offers on foreign materials and comparison of prices. 
However, difference between foreign and domestic prices exceeding Dx- 
ecutive order standards, award made will not be disturbed, but future 
procurements should comply with prescribed procedures._........... — 487 
Competitive system 
Agents of Government 
Conformability with Government bidding methods 
As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally to 
administrative officials of Govt., limitations that are not affected by act 
of Nov. 6, 1966, authorizing negotiation of concession operations at Zoo 
with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
that it would not be feasible or practicable to use formal advertising pro- 
cedures, combined contract may be negotiated under 41 U.S.O. 252(c) 
(10) and sec. 1-3.210 of Federal Procurement Regs__........-..-.--- 198 
Ambiguous bids 
Allegation of ambiguity made after award of contract that bidding 
schedule created uncertainty as to whether Govt. desired prices on pack- 
aging or data items in furnishing of geodetic rods is not sustained where 
there is only one reasonable interpretation of meaning of schedule, for 
ambiguity exists only if two or more reasonable interpretations are pos- 
sible, Appropriate time to allege ambiguity and seek clarification of un- 
certainty is prior to time for submission of bids, and protest after-bid 
opening on matters one would reasonably expect to have clarified during 
period when bids are prepared, tends to cause doubt as to purpose and 
valneiy wie Gane Bo a a a Se T5T 
Assumption of performance risk 
Solicitation under 10 U.S.C. 2804(a)(10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiences on predetermined basis and also pur- 
suant to changes clause for designated changes violating no law or reg- 
ulation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clause. The fact that Govt. does not impliedly war- 
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Competitive system—Continued 

Assumption of performance risk—Continued 
rant adequacy of drawings and specifications should not affect competi- 
tion on common basis nor result in excessive contingency costs to Govt__ 

While all offerors under request for proposals issued pursuant to 10 
U.8.0. 2804(a) (10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible 
for determining, identifying, and correcting any discrepancy, error, or 
deficiency in design or technical data in lieu of Govt.’s implied warranty 
of adequacy of drawings and specifications may not have familiarity 
with drawings equal to that of firm previously producing equipment, 
same is true in any procurement involving prior producers, and such 
natural competitive advantage is one which procurement laws do not 
recognize as unlawful or even necessarily undesirable............... 

Bid acceptance time 

A low bid conditioned upon receipt of notice of award within 24 hours 
after closing hour for receipt of bids under invitation providing for 
4-day bid acceptance period having automatically expired before award 
could be made, rejection of bid was not contrary to principles of com- 
petitive bidding system. To permit bidder to delete acceptance time con- 
dition would provide option to accept or reject award subsequent to bid 
opening, an advantage unavailable to other bidders. Mxtension of ‘bid 
acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time...... 

Bid mistake corrections 

Because correction of mistakes in bid is always a vexing problem, cor- 
rection after bid opening should be denied where there is any reason- 
able basis for argument that public confidence in integrity of competi- 
tive bidding system would be adversely affected. Therefore, where low 
bidder for construction of Post Office and Federal Building alleges 
omission from its bid of $21,000 bid by electrical subcontractor, and 
prices for item range from Govt.’s estimate of $31,000 to that of second 
low bid of $27,500, bid may not be corrected, even though position of 
low bidder would remain unchanged and evidence submitted supports 
conclusion error was made, as facts are not sufficiently clear to warrant 
bid correction that would result in making low overall bid less than 
$500 lower than second low bid, but erroneous bid may be withdrawn__ 

Bidder qualification information 

Submission with bid for construction of Govt. building of certificate 
of competency certifying to required experience of subcontractor who 
will install air-conditioning equipment does not place prime contractor 
at competitive disadvantage because bids from subcontractors accom- 
panied by certificate were priced higher than those that were not. Cer- 
tificate relating to responsibility of subcontractor, bidder who puts 
together bid without knowing whether prospective subcontractor whose 
bid has been used in computation of bid has or has not required qualifi- 
cations runs risk of discovering later he may have to utilize another 
subcontractor that can qualify but whose price is higher.___......----. 
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Competitive system—Continued 

Broadening competition 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 
OCU tibet beeen deeded se Sa 

“Buying-in” prices 

‘Under revised request for quotations (RFQ) that exercised quantity 
option contained in original RFQ issued pursuant to public exigency 
negotiation authority in 10 U.S.C. 2804(a) (2), and which permitted sub- 
mission of different designs for aircraft fuel flow system to cost less than 
$100,000, acceptance of price reduction, contemplating specification 
changes, without soliciting competition from only other offeror who had 
responded to initial RFQ did not create “buy-in” and sole-source pro- 
curement situation, nor require submission of cost or pricing data pur- 
suant to “Truth in Negotiations” Act, “Buying-in” meaning offering 
price in competition that is under cost with expectation of making up 
losses, and “Truth in Negotiations” Act not applying to procurement 


Defective specifications 

Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for bids 
of contracting agency’s Contract Clause Book provisions concerning 
availability of specifications—term considered to include packaging 
sheets—eatisfying requirement in 10 U.8.0. 2805(b) that if descriptive 
language and attachments necessary to full and free competition that 
are omitted from invitation are otherwise accessible to all competent 
and reliable bidders, invitation is not invalid__....................... 

Delayed awards 

Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, having effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.O. 2806, use of invitation 
limiting each bidder to one offer in order to test feasibility of prohibiting 
complex offers brought about by techniques of block bids, alternate bids, 
tie-in bids, and other such combination of bids which delay awards, ia 
not considered improper, nor does invitation preclude award of contract 
to firms submitting bid as group...................--.-----........ 

Determinable factors requirement 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that require bid evaluation to be based on objec- 
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BIDS—Continued 

Competitive system—Continued 

Determinable factors requirement—Continued 
tively determinable factors made known to bidders in advance; that do 
not permit rejection of bid for failure to specify feature not required by 
invitation; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award 
made on basis of nonresponsive second lowest bid, cancellation of con- 
tract close to delivery date would serve no useful purpose; however, 
steps should be taken to preclude recurrence of such situation 

Effect of erroneous awards 

While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject to 
review by U.S. General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive lit- 
erature is considered, determination that bid was responsive was not 
in compliance with statutory and regulatory provisions governing pro- 
curement by formal advertising 

Although contract awarded to bidder whose bid was not in compliance 
with “full and free” competition envisioned by statute and regulations 
governing procurement by formal advertising, cancellation of award 
made to bidder, month before completion of 7-month delivery schedule 
would serve no useful purpose where only two other bidders under in- 
vitation were nonresponsive. However, entire procurement should be 
carefully reviewed to preclude reoccurrence of situation 

Evaluation factors determinability 

Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate end products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors 
made known to all bidders in advance and invitation did not warn bid- 
ders to prepare their bids in light of GATT and its possible impact on 
Buy American Act evaluation ; also applicability of GATT is not matter 
of procurement responsibility but rather is for consideration by U.S. 


Federal aid, grants, eto. 
Equal Employment Opportunity programs 

The so-called “Philadelphia Pre-Award Plan” to implement compli- 
ance on federally assisted programs with equal employment opportunity 
conditions of BH. O. No. 11246, which does not establish standards or 
criteria for judging compliance but instead provides for preaward con- 
ference to negotiate acceptable revision of low bidder’s initially unac- 
ceptable action program is inconsistent with statutory requirements of 
competitive bidding. Federally assisted programs are required to be 
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Competitive system—Continued 
Federal aid, grants, etc.—Continued 
Equal Employment Opportunity programs—Continued 
awarded on basis of publicly advertised competitive bidding and, there- 
fore, Plan for submission of affirmative action programs should inform 
prospective bidders of minimum requirements to be met by proposed 
compliance program, and standards and criteria established for judging 


Impracticable to obtain competition 
Negotiation of procurement. (See Contracts, negotiation, competition, 
impracticable to obtain) 
Two-step procurement 
Discarding all bids 
Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being ob- 
tainable, rejection of all bids by contracting officer who had been dele- 
gated 10 U.S.C. 2305(c) authority to cancel invitation when in public 
interest was proper, and issuance of 5-year lease purchase agreement 
under existing negotiated open end lease contracts was justified on basis 
of compliance with criteria prescribed in par. 1-817 of Armed Services 
Procurement Reg. and price and technical considerations. Although 
5-year lease period violated secs. 3732 and 3679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 


First stage determinations 

Use of two-step formal advertising method of procurement authorized 
by par. 2-501 of Armed Services Procurement Reg. for purchase of heli- 
copters, where Request for Technical Proposals avoided unnecessary 
restrictive statements of Govt.’s requirements in order to promote 
competition, and recognized that potential bidders would have to 
modify FAA certified helicopters submitted in first-step in order to meet 
specifications was not improper, and acceptance of proposal based upon 
determination that necessary modifications to meet specifications in- 
troduced only minor technical risk and did not cast reasonable doubt on 
achievability of proposal will not be questioned absent fraud, abuse of 
authorized, or arbitrary action in evaluation of proposal..__...........- 

The strict rule that all bids must respond fully to requirements of in- 
vitation so that contract awarded will be same contract offered to all 
bidders is not for application in evaluation of technical proposals sub- 
mitted on complex items in first-step of two-step procurement since in 
order to accomplish objectives of two-step procurement procedure au- 
thorized by par. 2-501 of Armed Services Procurement Reg, considerable 
element of flexibility is required and, therefore, regulation provides for 
discussion with any offeror of his proposal, which makes first-step evalu- 
ation procedure more in nature of negotiated procedure than of strict 
Command : RAPA a criecscrcinitcnintetemenuiittsinaiilianincttitbttinidsiateinaisliaies tiiadidasinllaee 
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Contracts, generally. (See Contracts) 
Delivery provisions 
Evaluation. (See Bids, evaluation, delivery provisions) 
Failure to meet 
Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine’—applicable only to initially responsive bids—par. 2—201(b) 
(xxxii) B prescribing that bid will be evaluated on basis of delivery from 
plant at which contract will be performed was not incorporated in in- 
vitation by operation of law to make nonresponsive bid responsive, nor 
did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised._...........-.---------- 503 
Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes con- 
tracting officer’s contrary determination. Upon immediate cancellation 
of entire contract, prompt award should be made to lowest bidder______ 689 
The mere insertion by Govt. of symbol “X” in particular box of invita- 
tion not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condition 
and, therefore, failure of bidder to respond to boxed “X” regarding f.o.b. 
origin shipping point information relating to responsiveness of his bid, 
failure must be treated as though bidder had taken deliberate exception 
to material provision of advertised invitation.....................-- 689 
Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to 
be shipped on f.o.b. origin basis that did not specify point of origin, in- 
formation that also was not furnished in confirming letter, properly was 
rejected as nonresponsive where f.o.b. shipping point could not be ascer- 
tained by reading of bid as whole. Although small business bidder has 
only one refinery and it was identified in both telegram and confirming 
letter, fuel being obtainable from wide number of sources, and bidder 
having listed in its basic bid three different origin points for four 
separate inérements of JP-4 grade fuel, Govt. could neither determine 
transportation costs for evaluation purposes, nor if it accepted bid, 
legally bind bidder to deliver at its refinery........................... 790 





826 INDEX DIGEST 


BIDS—Continued Page 

Deviations from advertised specifications. (See Contracts, specifications, 

deviations) 
Discarding all bids 

Appropriation availability 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.8.0. 2805(c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under exist- 
ing negotiated open end lease contracts was justified on basis of com- 
pliance with criteria prescribed in par. 1-317 of Armed Services 
Procurement Reg. and price and technical considerations. Although 
5-year lease period violated secs. 3782 and 3679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 
mem ascitic ttl iad tree te ch hice chicane iceland etek nse leainaicilcbs 471 

Readvertisement justification 

lacking 

Cancellation of invitation for bids on light and heavy diesel electric 
locomotives under development loan to Pakistan and resolicitation of 
procurement is not justified where same locomotives would be offered and 
only price competition between two bidders would result and, therefore, 
award should be made under invitation. One bidder determined to be 
ineligible for award of light locomotives, award on heavy locomotives 
should be made on basis price clause in one of bids to cover eventuality 
of delivery delay does not affect bid responsiveness, certain technical 
deviations may be waived and post-opening specification changes con- 
sidered, but not post-award offer to extend warranty terms, and as heavy 
locomotives tendered are acceptable as to experience and construction, 
there remains for administrative determination question of compliance 
with ‘other’ mpecificationeisis W deka ds wes ck ein nlinnne diwtnncewte 731 

Specifications defective 

Descriptive literature requirement 

Requirement for inclusion of drawings and descriptive data in bids on 
dehumidifiers without defining its purpose and effect and without stating 
noncompliance would preclude bid consideration, and which had as its 
purpose determining whether product offered will conceivably meet 
specifications and to generally establish what bidder proposed to furnish, 
is requirement directed toward determining responsibility of bidder 
rather than responsiveness of bid and there is no valid basis for rejecting 
low bid solely for failure to submit drawings and data. However, if 
acceptable product cannot be procured without descriptive literature 
indicating exactly what bidder proposes to furnish, invitation should be 
canceled and reissued in compliance with sec. 1-2.202-5 of Federal Pro- 
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Estimates of Government 

Failure to furnish on all items 

Although it would have been preferable if estimated quantities had 
been furnished for all 323 janitorial services listed in invitation which 
provided blank spaces for unit prices and totals, and also for contract 
award on basis of cost of entire job, award to bidder who marked 6 of 
12 items for which no estimates were stated ‘“N.O.” and furnished in- 
dividual prices which were not extended for other 6, was proper and is 
considered award on “entire job.” In addition even if total bid price had 
been increased to include 6 unextended items, relative standing of suc- 
cessful bidder would have remained unchanged. However, for guidance 
of bidders, and to provide more realistic bidding basis, future invitations 
should provide quantity estimates for all items solicited_.._....__...-__ 230 
Evaluation 

Aggregate v. separable items, prices, etc. 

Item price omission 

Award to low bidder on geodetic rods who had for data items to be 
furnished inserted in unit price and amount columns opposite word 
“Lot” a “_——,” only other bidder showing “no charge” for items, was 
proper as low bid is not considered nonresponsive per se, absent specific 
requirement that “no charge” be stated. Use of “——” indicates low 
bidder had not overlooked data items and in deciding not to insert prices 
for items intended to be obligated under invitation provision to effect 
that contractor agrees he is obligated to deliver all data listed on bidding 
schedule, and price he is to be paid therefor is included in total price 
epeciiied in: comtraebeissis sic ide hie cca ie T57 

Subitems 

Under invitation permitting bid to be submitted for any quantity less 
than specified, offer on portion of one of items solicited, providing for 
delivery on only several of dates specified, is considered responsive to 
invitation on basis partial quantity specified for delivery on each of 
several stated dates is separate subitem for award to lowest bidder. 
Therefore, low bid on six out of ten items which contained only partial 
bid on one item for delivery on eight out of ten specified dates, and “no 
bid” on first two required delivery dates—whether deliveries were 
offered at beginning, middle, or end of delivery schedule is immaterial— 
is bid that is not in variance with Govt.’s requirements and low bid is 
ehgithe foe awet@uisiciastaccitis Bis a te Se 267 

The fact that different language specified methods of award for two 
window cleaning service items of invitation—Item 1 reserving right to 
Govt. to make award on any or all of subitems and Item 2 providing 
for award of subitems in aggregate—does not entitle low bidder on one 
of Item 1 subitems to award of subitem where purpose of reservation 
in Item 1 was to determine individual prices on requested service in 
event of insufficient funds, and intent to award single contract on Item 1 
is evidenced by use of singular—‘“award” in reservation and “the con- 
tractor’ and “the successful bidder” in general specifications applicable 
to Item 1, as well as impracticability of having more than one contractor 
perform subiteme at came time... since nn nnekci eee se cenesewesccce 881 
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Evaluation—Continued 

Alternate bases bidding 

Fiscal v. multi-year procurement 

Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable for 
award of first-year increment. However, revision of par. 1-322 of Armed 
Services Procurement Reg. is recommended for situations where planned 
procurement for program years subsequent to first year is canceled after 
bid opening but prior to award__........--..----_-.-------- ee 103 

Complex combination bids 

Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, having effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.C. 2305, use of invitation 
limiting each bidder to one offer in order to test feasibility of pro- 
hibiting complex offers brought about by techniques of block bids, alter- 
nate bids, tie-in bids, and other such combination of bids which delay 


awards, is not considered improper, nor does invitation preclude award 
of contract to firms submitting bid as group___________------___-__--__ 372 
Cost limitations 


Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of accuracy 


of cost apportionment statements prescribed by par. 18-110(b) of Armed 
Services Procurement Reg. would in no case be grounds for finding bid 
nonresponsive cannot be answered without qualification. However, such 
cases are not anticipated in view of fact that problems involving par. 
18-110 have concerned understatements of estimated costs by bidders 
attempting to stay within statutory limitations, and because par. 
2-201(c) (i) of regulation provides for rejection of bids materially un- 
balanced for purpose of bringing affected items within cost limitations or 
bids which exceed cost limitations, unless limitations had been waived 
prow: tee weee i bck ie i in 34 


Where Govt. estimate on construction contracts shows that costs will 


not exceed statutory cost limitations prescribed in par. 18-110 of Armed 

Services Procurement Reg., and the bidder’s certified cost apportionment 

is also within limitation, fact that bid was unbalanced would not ordi- 

narily justify rejection of bid as nonresponsive____......._......-___- 84 
In connection with construction projects, fact that accuracy of bidder’s 

apportionment between statutorily limited costs and those not so limited 

can affect responsiveness of bid, par. 2-201(c) (i) of Armed Services 

Procurement Reg. properly provides that ‘materially unbalanced” or 

grossly inaccurate cost apportionment can be cause for rejection of bid__ at 
Although evaluation of materially unbalanced bids on construction 


projects is matter of bid responsiveness, materiality would to great extent 
be determined by whether actual price offered by bidder exceeded stat- 
utory limitation imposed by par. 18-110 of Armed Services Procurement 
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Evaluation—Continued 
Cost limitations—Continued 


Reg., as there is no authorization for construction which exceeds statu- 
tory limits. In absence of appropriate waiver pursuant to par. 
2-201 (c) (i) of regulation, bid that on basis of full evaluation has been 
determined to have exceeded statutory limitation is for rejection without 
regard to responsiveness, whether or not problem of materially unbal- 
anced bid is involved 

Delivery provisions 

¥.0.B. origin 
Erroneous evaluation 

Failure to designate in bid f.0.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine’—applicable only to initially responsive bids—par, 2-201(b) 
(xxxii) B prescribing that bid will be evaluated on basis of delivery from 
plant at which contract will be performed was not incorporated in invi- 
tation by operation of law to make nonresponsive bid responsive, nor did 
contracting officer’s knowledge of f.0.b. point of origin have this effect. 
However, in best interest of Govt., contract will not be canceled, but 
quantity option should not be exercised__..............--.--.----- — 

Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder__..._~. 

Omitted from bid 

Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, to 
be shipped on f.o.b. origin basis that did not specify point of origin, 
information that also was not furnished in confirming letter, properly 


was rejected as nonresponsive where f.0.b. shipping point could not be 


ascertained by reading of bid as whole. Although small business bidder 
has only one refinery and it was identified in both telegram and confirm- 
ing letter, fuel being obtainable from wide number of sources, and bidder 
having listed in its basic bid three different origin points for four sepa- 
rate increments of JP-4 grade fuel, Govt. could neither determine 
transportation costs for evaluation purposes, nor if it accepted bid, 
legally bind bidder to deliver at its refinery__........................ 
Guaranteed shipping weight 

The failure of low bidder to furnish guaranteed maximum weight 
and maximum dimensions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did 
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Evaluation—Continued 
Delivery provisions—Continued 
Guaranteed shipping weight—Continued 
not render bid nonresponsive where maximum shipping cost was ascer- 
tainable from other information contained in invitation—size and weight 
of transceiver—there is no question as to bidder’s undertaking to meet 
all requirements of specifications, including delivery, and that on basis 
of possible transportation costs, low bidder had offered most advan- 
ST I I nce rcediceteca veo eaeeasteninestas cena eeensemereronagereeer tnt eese 357 
Requirements contracts 
Hstablishment of weight factors to evaluate bids under invitation con- 
templating requirements contract subject ‘to maximum order limitation 
for delivery to single destination on basis of previous procurement expe- 
rience on 71 out of 249 items of shelving classified under Federal Supply 
Catalog system to be purchased, and assignment of token weight to re- 
mainder of 249 items is realistic method of evaluation which does not 
result in unbalanced bidding. Therefore, even though it would have been 
preferable to evaluate bids by using f.o.b. origin prices, there is no objec- 
tion to award under solicitation, bids having been exposed and evaluated 
on common basis, and fact that in future procurements, most meaningful 
method of obtaining competitive prices will be used_..._..______________ 62 
Time schedule 
Under invitation permitting bid to be submitted for any quantity less 
than specified, offer on portion of one of items solicited, providing for 
delivery on only several of dates specified, is considered responsive to 
invitation on basis partial quantity specified for delivery on each of 
several stated dates is separate subitem for award to lowest bidder. 
Therefore, low bid on six out of ten items which contained only partial 
bid on one item for delivery on eight out of ten specified dates, and “no 
bid” on first two required delivery dates—whether deliveries were offered 
ac beginning, middle, or end of delivery schedule is immaterial—is bid 
that is not in variance with Govt.’s requirements and low bid is eligible 
SENET UNIT on ccchcechameedapiraundnagenndaiaemanantttninereauamenebatewatmerteaiene-cntenmenae inne 267 
Determinable factors requirement 
An administrative determination based on unadvertised standards that 
elevating platforms offered by low bidder were technically inadequate 
to serve needs of Govt. contravenes established principles governing for- 
mal advertising that require bid evaluation to be based on objectively 
determinable factors made known to bidders in advance; that do not 
permit rejection of bid for failure to specify feature not required by 
invitation ; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award made 
on basis of nonresponsive second lowest bid, cancellation of contract 
close to delivery date would serve no useful purpose; however, steps 
should be taken to preclude recurrence of such situation...........--- 464 
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Discount provisions 

Absence of provision in invitation 

Notwithstanding invitation requesting bids for requirements contract 
for repair, maintenance, and reconditioning of electric typewriters did 
not solicit quantity discount, consideration of quantity discount which 
mate bid containing offer low was proper. Failure to make specific pro- 
vision for every possible method of price quotation should not deprive 
Govt. of right to take advantage of benefit which does not contravene 
any stated requirement or prohibition, and results in award that is ad- 
vantageous to Govt., price and other factors considered_ 

Deviation from terms of invitation 

A bid specifying “‘All sales are payable Net 30 following date of in- 
voice” in response to invitation providing for insertion of any desired 
discount in one or more of blanks preceding words “‘%10 calendar days,” 
“%20 calendar days,” “%30 calendar days,” and “%-__.. calendar days” 
is responsive bid, term meaning that Govt. will not be allowed any dis- 
count and that payment is expected within 30 days following date of 
invoice—expectation which is not contrary to terms of payment included 
in standard terms of contract. Also insertion of word “Net” in “%30 
calendar days” space of invitation neither varied language of bid nor 
imposed greater obligation on Govt. than terms of “Payments” provision 
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Individual items 

Although it would have been preferable if estimated quantities had 
been furnished for all 323 janitorial services listed in invitation which 
provided blank spaces for unit prices and totals, and also for contract 
award on basis of cost of entire job, award to bidder who marked 6 of 
12 items for which no estimates were stated “N.C.” and furnished in- 
dividual prices which were not extended for other 6, was proper and is 
considered award on “entire job.” In addition even if total bid price 
had been increased to include 6 unextended items, relative standing of 
successful bidder would have remained unchanged. However, for guid- 
ance of bidders, and to provide more realistic bidding basis, future in- 


vitations should provide quantity estimates for all items solicited__.. 
Factors other than price 


Best interest of Government 

Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis low 
bid had erroneously been evaluated as domestic bid and was no longer low 
when properly evaluated was in accord with 10 U.S.C. 2305(c), which 
requires award to be made to responsible bidder whose bid conforms to 
invitation and will be most advantageous to Govt., price and other factors 
considered. However, as item is needed and it is ready for shipment due 
to delay in protesting award occasioned by failure to notify unsuccessful 
bidders of award, cancellation may be rescinded if contractor will meet 
low bid price, if not, award should be made to bidder found low upon 


reevaluation of bids, Prompt notices of award will avoid future similar 
occurrences .... 
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BIDS—Continued 
Evaluation—Continued 
Factors other than price—Continued 
Superior product 
If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their needs 
and not maximum quality obtainable as public advertising statutes do 
not authorize agency to pay higher price for article which may be su- 
perior to one that adequately meets its needs_.......2_._.-.------.- 
General Accounting Office authority 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive bid- 
der under schedule selected, regardless of cost, is factual determination 
to be made by contracting agency, manner of evaluation is subject to 
review by U.S General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive litera- 
ture is considered, determination that bid was responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
mont by- formal advertising ns ncn csstsesncccnccncnecacccncccnenenescen 
Incorporation by reference 
Affirmative action by bidder requirement 
The mere insertion by Govt. of symbol “X” in particular box of invita- 
tion not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condition 
and, therefore, failure of bidder to respond to boxed “X” regarding f.o.b. 
origin shipping point information relating to responsiveness of his bid, 
failure must be treated as though bidder had taken deliberate exception 
to material provision of advertised invitation._.........-._----------_- 
Incorporation of terms by reference 
Ohristian doctrine 
Where low bid is properly held nonresponsive because bidder failed to 
return several pages of solicitation for bids which contained material and 
substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F. 2d 418—doctrine to 
effect that contract clauses required by statutory regulations are in- 
corporated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award, and, therefore, ‘Christian 
doctrine” relating to construction of executed contract may not be in- 
voked to insert conditions in bid after bid opening and before award, and 
matter is for resolution under rule that in case of missing papers inten- 
tion of bidder is to be determined from bid as submitted_.............. 
Failure to designate in bid f.0.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
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BIDS—Continued 
Evaluation—Continued 
Incorporation of terms by reference—Continued 
Christian doctrine—Continued 
Doctrine”—applicable only to initially responsive bids—par. 2-201 (b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised_...._.........---.----..- 508 
Multi-year v. single year procurement 
Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable for 
award of first-year increment. However, revision of par. 1-322 of 
Armed Services Procurement Reg. is recommended for situations where 
| planned procurement for program years subsequent to first year is can- 
celed after bid opening but prior to award____...--__---_--___-__-_--- 108 
j Negotiation. (See Contracts, negotiation, evaluation factors) 
' Propriety 
Criteria of evaluation 
Under invitation for maximum of 3,000 floodlight sets, obligating Govt. 
to purchase minimum quantity of 968 units and providing for bids to be 
evaluated on basis of prices offered for minimum quantity plus 50 percent 
of quantity of difference between minimum and maximum quantities— 
a total of 1981.5 units Govt. may require prospective contractor to 
furnish—and prescribing tentative delivery destination, bid prices offered 
bearing reasonable relationship to actual anticipated needs of Govt., 
evaluation formula established accurate means of evaluating bids and 
not unbalanced bidding situation._.............-.s-.-----—_---_----- 555 
Qualified bids. (See Bids, qualified) 
Tax inclusion or exclusion 
Attachment to low bid stating prices quoted included provisions for 
payment of the then current State of Washington business and occupation 
tax but that “no provision has been made for the payment of any other 
Washington tax” is considered part of bid, and bid submitted on tax- 
excluded basis regarding future increases in business tax or newly 
imposed State taxes is nonresponsive to invitation which contained tax 
clause requiring contract price to include all applicable taxes and pre- 
vided for adjustment in contract price only in event of changes in Federal 
excise tax or duty and not for changes in State or local taxea..._____._ 98 
Failure to furnish something required. (See Contracts, specifications, 
failure to furnish something required) 
Late 
Agency responsibility 
Bid received day following scheduled bid opening addressed with both 
| street address and sip code shown in invitation for bids and different 


| 
| 
' 
i 
' 
| 
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zip code and post office box number contained in bid form may be opened 
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BIDS—Continued Page 
LYate—Continued 
Agency responsibility—Continued 
and considered for award, day lost in delivery being attributable to mis- 
leading and conflicting use of dual addresses reflected in bid documents 
prepared by Govt. Government obligated to ensure transmission of bids 
within reasonable time, late bid regulations are not for application, nor 
does failure of bidder to use registered or certified mail due to closing of 
post offices in official mourning for former President Eisenhower have any 
significance where delivery delay is fault of Govt_........._..-.-.-..- 765 
Mishandling determination 
Under invitation that showed different street addresses for invitation 
issuing office and bid receiving office located in same city without distin- 
guishing between them, bid erroneously forwarded by registered mail, 
which timely redirected was forwarded to office issuing invitation instead 
of bid opening office and not drawn to attention of appropriate procure- 
ment official before bid opening time may be opened and evaluated for 
award on basis two offices constitute “Government installation” within 
meaning of late bid provision exception in sec. 1-2.308.2(c) of Federal 
Procurement Regs. for purpose of determining that bid had been mis- 
handled by Govt. However, this ruling should not be given general appli- 
cation in view of unique and special circumstances involved______-_-_- 271 
Samples 
Bid samples forwarded by commercial truck which were not timely 
delivered due to conditions of local unrest may not be considered under 
invitation which in soliciting bids for requirements contract provided 
for consideration of late samples only when sent by certified or registered 
mail and precluded reapplication of previously submitted samples. Bid- 
ders on notice that samples were integral part of bid for evaluation 
purposes, submission of samples is not considered mere technicality that 
may be waived. Therefore, bidder in using commercial trucking as- 
sumed risk of late delivery, and samples not having been forwarded 
as required for consideration under provisions governing late bids, 
rejection of low bid is proper under sec. 1-2.308-5 of Federal Procure- 
saben Magi iin si isk ck sen Lila soi sec) sone osans: 59 


Because correction of mistakes in bid is always vexing problem, cor- 
rection after bid opening should be denied where there is any reason- 
able basis for argument that public confidence in integrity of competitive 
bidding system would be adversely affected. Therefore, where low bidder 
for construction of Post Office and Federal Building alleges omission 
from its bid of $21,000 bid by electrical subcontractor, and prices for 
item range from Govt.’s estimate of $31,000 to that of second low bid of 
$27,500, bid may not be corrected, even though position of low bidder 
would remain unchanged and evidence submitted supports conclusion 
error was made, as facts are not sufficiently clear to warrant bid cor- 
rection that would result in making low overall bid less than $500 lower 
than second low bid, but erroneous bid may be withdrawn ._..___. 24s 
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BIDS—Continued 


Multi-year 

Changed conditions 

Under multi-year procurement for known quantities of generator sets, 
where second-year increment of solicitation was canceled as no longer 
being needed, award on basis of low single-year alternate rather than 
canceling and reissuing invitation was proper, in view of fact fair and 
reasonable prices through adequate competition were obtained from 
single-year alternate, and low multi-year unit price was unavailable 
for award of first-year increment. However, revision of par. 1-322 of 
Armed Services Procurement Reg. is recommended for situations where 
planned procurement for program years subsequent to first year is can- 
celed after bid opening but prior to award __.....----._-__.----_--.. 
Negotiated contracts. (See Contracts, negotiation) 

Nonresponsive to invitation 

Information after bid opening unauthorized 

Experience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 13 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to respon- 
siveness of bid and not responsibility of bidder in view of critical nature 
of procurement and express language of experience requirements coupled 
with cautionary notice that experience data must be submitted with bid. 
Therefore, rejection of low bid for failure to submit required operating 
experience of units offered before bid opening time was proper, for to 
accept such information after bids were opened would be prejudicial 
00, CRO DAG BeURiscin pscemcsennpn iit ents intiitinciintlhiintinesinceciinncittion dietician aiiiititd 
Opening 

Public 

Delayed openings 

Although under requirement in 10 U.S.C. 2305(c) that “Bids shall be 
opened publicly at time and place stated in advertisement,” delayed 
opening may be excusable in unusual circumstances, and reasonably 
short delays resulting from normal administrative routine would not 
ordinarily be objectionable, setting number of bid openings for same 
hour when it is obvious they cannot with available personnel and facil- 
ities be opened within reasonable time is not in conformity with statute 
and is practice that discourages free attendance of witnesses which 
public opening is intended to foster. When it is necessary to schedule nu- 
merous bids for opening on same day, to avoid delay, openings should 
be scheduled at intervals and held in rooms designated for purpose_.... 

“When practicable” 

The term “when practicable” in par. 2-402.1(a) of Armed Services Pro- 
curement Reg. qualifying requirement for reading aloud of bids should 
be judged on basis of nature of bids—multiplicity of items, complexity 
or interrelationship of method of bidding, or evaluation prescribed rather 
than by amounts involved, or availability of personnel or space to 
conduct bid. opening that is intended to protect both public and bid- 
ders against any form of fraud, favoritism, partiality, complicity, or 
even suspicion of irregularity. Therefore elimination of reading of bids 
below arbitrarily selected dollar amount is not recommended, but ade- 
quate space and personnel should be provided to handle normal volume 
of bid openings. 
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BIDS—Continued 
Options 

Exercise of option. (See Contracts, options) 
Preparation 

Costs 


Recovery 

Claim of low bidder for bid preparation expenses, as well as anticipa- 
tory profits, because all bids under two-step advertised procurement had 
been rejected and lease-purchase agreement negotiated for desired auto- 
matic hydraulic radio reporting system may not be allowed as to prepa- 
ration costs absent proof that procuring agency fraudulently induced 
bids with deliberate intention before bids were invited or received 
to disregard all bids except one from company to whom it was intended 
to award contract, whether it was lowest responsible bid or not, but 
even where preparation expenses are allowed, anticipatory profits are 
not recoverable by unsuccessful bidder__...........-.-.------------- 
Prices 

Bid evaluation on basis other than price. (See Bids, evaluation, factors 

other than price) 

Item omission 

Award to low bidder on geodetic rods who had for data items to be 
furnished inserted in unit price and amount columns opposite word 
“Lot 55 a “_——,” only other bidder showing “‘no charge” for items, was 
proper as low bid is not considered nonresponsive per se, absent spe- 
cific requirement that “no charge” be stated. Use of “———” indicates low 
bidder had not overlooked data items and in deciding not to insert prices 
for items intended to be obligated under invitation provision to effect 
that contractor agrees he is obligated to deliver all data listed on bid- 
ding schedule, and price he is to be paid therefor is included in total 
pried specified in contract... on ce cee DA 
Qualified 

Acceptance time difference 

A low bid conditioned upon receipt of notice of award within 24 hours 
after closing hour for receipt of bids under invitation providing for 4- 
day bid acceptance period having automatically expired before award 
could be made, rejection of bid was not contrary to principles of com- 
petitive bidding system. To permit bidder to delete acceptance time con- 
dition would provide option to accept or reject award subsequent to bid 
opening, an advantage unavailable to other bidders. Extension of bid 
acceptance date prescribed by sec. 1-2.404-1 of Federal Procurement 
Regs. designed for situations where group of offers might expire before 
award action is completed is not intended to grant particular offeror 
limiting bid acceptance time the right to extend acceptance time._____ 

Buy American Certificate 

Under invitation for aluminum sulphate that contained standard Buy 
American Act clause and Buy American Certificate to effect end prod- 
ucts offered were domestic and that components of unknown origin had 
been considered as mined, produced, or manufactured outside U.S., 
bid that substituted word “inside” for “outside,” thus certifying compo- 
nents of unknown origin had been considered domestic, properly was 
evaluated as foreign end product and rejected because it was not low 
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BIDS—Continued 


Qualified—Continued 

Buy American Certificate—Continued 
bid. To permit bidder to explain after bid opening meaning of certificate 
alteration would jeopardize integrity of competitive system, or to accept 
altered certificate as guarantee components were produced in U.S. would 


give bidder competitive advantage of supplying components of unknown 
OtigiGheiuty Joie si sb i ea a a ele ae 


Descriptive literature 
Volunteered 

A bid on automotive infrared exhaust gas analysis systems which in- 
cluded unsolicited descriptive literature that did not conform to specifica- 
tions, but accompanying letter considered part of bid offered to meet 
specifications, is responsive bid where unsolicited nonresponsive descrip- 
tive literature did not qualify bid or affect Govt.’s right to require con- 
formity with specifications. Absent qualification in bid, compliance with 
specifications determinative on basis of product and not on speculative 
interpretations of unsolicited descriptive literature, acceptance of noise 
level in systems as minor deviation, correction of which would have negli- 
gible effect on price was within province of contracting agency 

Letter containing conditions not in invitation 

Attachment to low bid stating prices quoted included provisions for 
payment of the then current State of Washington business and occupa- 
tion tax but that “no provision has been made for the payment of any 
other Washington tax” is considered part of bid, and bid submitted on 
tax-excluded basis regarding future increases in business tax or newly 
imposed State taxes is nonresponsive to invitation which contained tax 
clause requiring contract price to include all applicable taxes and pro- 
vided for adjustment in contract price only in event of changes in Federal 
excise tax or duty and not for changes in State or local taxes 

Price, quantity, delivery, etc., unaffected 

Bid acceptance 

Acceptance of low bid containing provision that “No withholding 
will be allowed without prior written consent of seller’—condition 
which not affecting price, quantity, quality, or delivery could have been 
deleted pursuant to sec. 1-2.404-2(b) of Federal Procurement Regs.— 
consummated a valid and enforceable contract that does not diminish 
Govt.’s right to withhold monies under “Default” provision of contract, 
Contract Work Hours Standards Act, Walsh-Healey Act, internal rev- 
enue laws, and Govt.’s common-law right as creditor. Should monies be 
withheld and contractor sue, Govt. could assert claim either as cross- 
Gaim of am separhte dctlet. sisstiises ce tid cet ee eS 
Rejection 

Propriety 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that require bid evaluation to be based on 
objectively determinable factors made known to bidders in advance; 
that do not permit rejection of bid for failure to specify feature not 
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Rejection—Continued 

Propriety—Continued 
required by invitation; and that require inclusion in specifications of 
requirement for submission of technical or descriptive data if needed 
for evaluation purposes. Although low bid should not have been rejected 
nor award made on basis of nonresponsive second lowest bid, cancella- 
tion of contract close to delivery date would serve no useful purpose; 
however, steps should be taken to preclude recurrence of such 
Samples, (See Contracts, specifications, samples) 
Signatures 

Agents 

Authority. (See Agents, of private parties, authority, contracts, sig- 
natures) 

Bid unsigned. (See Bids, unsigned) 
Small business concerns. (See Contracts, awards, small business concerns) 
Specifications. (See Contracts, specifications) 
Taxes 

Evaluation. (See Bids, evaluation, tax inclusion or exclusion) 
Two-step procurement 

Delivery provisions evaluation 

The failure of low bidder to furnish guaranteed maximum weight and 
maximum dimensions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did not 
render bid nonresponsive where maximum shipping cost was ascertain- 
able from other information contained in invitation—size and weight 
of transceiver—there is no question as to bidder’s undertaking to meet 
all requirements of specifications, including delivery, and that on basis 
of possible transportation costs, low bidder had offered most advan- 
tangent Bi0 Wi Ge ak tes, Bie Se OO 

Discontinued and contract negotiated 

Propriety 

Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.S.C. 2305(c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under 
existing negotiated open end lease contracts was justified on basis of 
compliance with criteria prescribed in par. 1-317 of Armed Services Pro- 
curement Reg. and price and technical considerations. Although 5-year 
lease period violated secs. 3782 and 3679, R.S., because available funds 
would not cover total rental obligation, this basis of award having been 
assumed not to be legally objectionable, contract term may be 
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BIDS—Continued 


Two-step procurement—Continued 

Technical proposals 

Deficiencies 
Notice 

The failure before bids were invited on second step of two-step for- 
mally advertised procurement to furnish separate notice to bidder 
of technical unacceptability of low alternate proposal submitted not 
as separate package but incident to clarification of unacceptable original 
proposal does not constitute acceptance of low alternate proposal. Pro- 
vision in sec. 1-2.503-1(b) (5) of Federal Procurement Regs., as well as 
in administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was arbi- 
trary, capricious, or made in bad faith.._._......-_.--.-----_-.-.--.. 

Modification 

Use of two-step formal advertising method of procurement author- 
ized by par. 2-501 of Armed Services Procurement Reg. for purchase 
of helicopters, where Request for Technical Proposals avoided unneces- 
sary restrictive statements of Govt.’s requirements in order to promote 
competition, and recognized that potential bidders would have to modify 
FAA certified helicopters submitted in first-step in order to meet specifi- 
cations was not improper, and acceptance of proposal based upon deter- 
mination that necessary modifications to meet specifications introduced 
only minor technical risk and’ did not cast reasonable doubt on achiev- 
ability of proposal will not be questioned absent fraud, abuse of author- 
ity, or arbitrary action in evaluation of proposal_...............~.-- 

Use basis 

The strict rule that all bids must respond fully to requirements of 
invitation so that contract awarded will be same contract offered to all 
bidders is not for application in evaluation of technical proposals sub- 
mitted on complex items in first-step of two-step procurement since in 
order to accomplish objectives of two-step procurement procedure au- 
thorized by par. 2-501 of Armed Services Procurement Reg. considerable 
element of flexibility is required and, therefore, regulation provides for 
discussion with any offeror of his proposal, which makes first-step eval- 
uation procedure more in nature of negotiated procedure than of strict 


Bid evaluation formula 

Under invitation for maximum of 3,000 floodlight sets, obligating 
Govt. to purchase minimum quantity of 963 units and providing for bids 
to be evaluated on basis of prices offered for minimum quantity plus 50 
percent of quantity of difference between minimum and maximum quan- 
tities—a total of 1981.5 units Govt. may require prospective contractor 
to furnish—and prescribing tentative delivery destination, bid prices 
offered bearing reasonable relationship to actual anticipated needs of 
Govt., evaluation formula established accurate means of evaluating bids 
and not unbalanced bidding situation...................-..- a 
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Unbalanced—Continued 

Evaluation 

Hstablishment of weight factors to evaluate bids under invitation con- 
templating requirements contract subject to maximum order limitation 
for delivery to single destination on basis of previous procurement experi- 
ence on 71 out of 249 items of shelving classified under Federal Supply 
Catalog system to be purchased, and assignment of token weight to re- 
mainder of 249 items is realistic method of evaluation which does not 
result in unbalanced bidding. Therefore, even though it would have been 
preferable to evaluate bids by using f.o.b. origin prices, there is no 
objection to award under solicitation, bids having been exposed and eval- 
uated on common basis, and fact that in future procurements, most 
meaningful method of obtaining competitive prices will be used_....._- 

To meet cost limitations 

Statutory cost limitation certificate required by par. 18-110(b) of 
Armed Services Procurement Reg. in connection with construction con- 
tracts is regarded as being intended to prevent deliberate understate- 
ment of estimated costs so as to stay within statutory limitation, and is 
considered requirement that is in accord with par. 2-201(c) of regula- 
tion, which provides for rejection of bids materially unbalanced “for 
purpose of bringing affected items within cost limitations.”_....... 

Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of accu- 
racy of cost apportionment statements prescribed by par. 18~-110(b) 
of Armed Services Procurement Reg. would in no case be grounds for 
finding bid nonresponsive cannot be answered without qualification. 
However, such cases are not anticipated in view of fact that problems 
involving par. 18-110 have concerned understatements of estimated costs 
by bidders attempting to stay within statutory limitations, and because 
par. 2-201(c) (i) of regulation provides for rejection of bids materially 
unbalanced for purpose of bringing affected items within cost limitations 
or bids which exceed cost limitations, unless limitations had been waived 
puted 00 NS oA i. ie dl cede ctibbesiitliabals 

Where Govt. estimate on construction contracts shows that costs will 
not exceed statutory cost limitations prescribed in par. 18-110 of Armed 
Services Procurement Reg., and the bidder’s certified cost apportionment 
is also within limitation, fact that bid was unbalanced would not ordi- 
narily justify rejection of bid as nonresponsive.__..............-..--- 

In connection with construction projects, fact that accuracy of bid- 
der’s apportionment between statutorily limited costs and those not so 
limited can affect responsiveness of bid, par. 2-201(c)(i) of Armed 
Services Procurement Reg. properly provides that “materially unbal- 
anced” or grossly inaccurate cost apportionment can be cause for rejec- 
Choun OP RG bin ks ra kt bia eb inniceeipaensidies 

Although evaluation of materially unbalanced bids on construction 
projects is matter of bid responsiveness, materiality would to great ex- 
tent be determined by whether actual price offered by bidder exceeded 
statutory limitation imposed by par. 18-110 of Armed Services Procure- 
ment Reg., as there is no authorization for construction which exceeds 
statutory limits. In absence of appropriate waiver pursuant to par. 2- 
201(c) (i) of regulation, bid that on basis of full evaluation has been 
determined to have exceeded statutory limitation is for rejection with- 
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Unbalanced—Continued 

To meet cost limitations—Continued 
out regard to responsiveness, whether or not problem of materially 
unbalanced bid is involved 
Unsigned 

Agent’s signature 

Low bid signed by unknown agent of corporation submitting bid and 
unaccompanied by evidence of agent’s authority to bind principal— 
necessary requirement absent establishment of agent’s authority prior to 
bid opening—is nonresponsive bid. Although evidence of agent’s author- 
ity is acceptable after bid opening when apparent authority of agent 
would estop principal from denying agent’s authority, to permit proof 
of unknown agent’s authority after bid opening would give bidder option 
to elect to abide by bid or claim bid was submitted in error by person 
without authority to enter into contracts on its behalf—an option that 
is considered chance to second-guess other bidders after bid opening and, 
therefore, must be regarded as fatal to bid 

Cost certifications 


Where Govt. estimate on construction projects shows that costs sub- 
ject to statutory cost limitations of par. 18-110 of Armed Services Pro- 
curement Reg. will not exceed limitation, failure to sign certification 
required by subsec. (b) is not grounds for finding bid nonresponsive, and 
usual principles regarding acceptability of unsigned bids would govern 
in view of fact that pursuant to par. 2-201(c) (i), bidder by signature 
certifies to correctness of estimated cost apportionment and to entire 
bid and, therefore, failure to certify cost apportionment should not 
arian G0 Gatines . MeOninccniiilsiiid dtiie ditched Abiiisibliddetialads 

Evidence of bidder’s intent to be bound 

A low unsigned bid evidencing in type name of corporation president 
as person authorized to sign bid, which was hand-delivered by president 
who signed sealed envelope to show delivery by him, envelope also re- 
flecting time and date bid was received and by whom, is for consider- 
ation pursuant to par. 2-405(1ii)(B) of Armed Services Procurement 
Reg. prescribing that unsigned bid may be considered for award if 
accompanied by documentary evidence showing clear intent to submit 
binding bid, and president’s signature on bid envelope constitutes evi- 
dence of such intent. Identification of president as person authorized 
to sign bid, personal delivery of bid by him, together with his signa- 
ture on bid envelope preclude possibility of bid repudiation or avoid- 
ance of ability on contract 

Only bid received 

Rejection of only bid received before bid opening because it was not 
signed was not required by par. 2-405 of Armed Services Procurement 
Reg., but representative who had delivered bid should have been per- 
mitted to sign it, not on basis that his authority to bind bidder was 
known or made obvious by his conduct, but because bid was only one 
received and neither question of bidder option to elect after bid open- 
ing whether or not to be bound, nor question of prejudice to other bidders 
was involved—only other bid received being acceptable late bid sub- 
mitted at higher price. Therefore, unsigned bid must now be treated as if 
permission to sign it had been given and bid may be considered for 
a eorineppappen 











801 


BUILDINGS 









842 INDEX DIGEST 


Public. (See Public Buildings) 


BUY AMERICAN ACT 


Applicability 

Contractors purchases from foreign sources 

End product v. components 

Classification of each item to be furnished Govt. construction con- 
tractor as separate end product for evaluation under Buy American Act 
and award of single contract is within contemplation of par. 6-001 of 
Armed Services Procurement Reg., and bid that would be low domestic 
bid if line items were considered components instead of end products 
is not responsive bid. There is no simple answer to question of what con- 
stitutes end product—award of single contract is not determinative, 
but purpose of procurement playing part, -classifying items to be de- 
livered to job and assembled by another contractor as end items is 
proper exercise of procurement judgment.........................- 

Foreign component changes 

In determining whether cylinder liners to be manufactured in U.S. 
from basic liner forging purchased in Japan constitute foreign or do- 
mestic source end product under B.O. No. 10582, cost of U.S. operations 
may not include cost of testing, production qualification evaluation, and 
packaging as these processes are not considered “manufacturing” or 
components of end item within contemplation of Buy American Act. 
Domestic operations on forging—hone boring, chrome plating, and 
machining—neither exceeding cost of foreign forging as required by par. 
6-101(a) of Armed Services Procurement Reg., nor creating different 
article or effecting fundamental change in forging, cylinder liner end 
product is considered foreign source end product_............--....--- 

Waiver 

Propriety 

Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority 
for low-rent housing project that certain foreign construction material 
could be procured at considerable savings—at least 16 percent less 
than domestic items—and waiver of Buy American requirements did 
not conform to procedures established by B.0. No. 10582 for determining 
whether domestic bid prices are unreasonable, Executive order con- 
templating that determination of unreasonable domestic cost should 
be made after receipt of bids or offers on foreign materials and com- 
parison of prices. However, difference between foreign and domestic 
prices exceeding Executive order standards, award made will not be 
disturbed, but future procurements should comply with prescribed 
ORRIOR 6 Ss CT ed ee ea tncwdwennaecanenad 
Bids. (See Bids, Buy American Act) 
Contracts: (See Contracts, Buy American Act) 


CHECKS 


Delivery 
To other than payee 
Banks 
The authority in Pub. L. 90-865, approved June 29, 1968, to issue 
single Govt. salary check to bank for deposit to individual accounts 
of employees may not be construed to include members of uniformed 
services, words “salary” and “wages” in act denoting compensation of 
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CHECKS—Continued 


INDEX DIGEST 


Delivery—Continued 
To other than payee—Continued 
Banks—Continued 
Federal employees, whereas when referring to compensation of mili- 
tary personnel, terms “pay” or “pay and allowance” are used. However, 
under allotment authority of chapter 13 of Title 87, U.S. Code, at request 
of members, single Govt. check may be issued to financial institution 
to cover “net pay”’—total pay and allowances less authorized deduc- 
tions—provided purpose of allotments is considered to be proper by 


CITIES, CORPORATE LIMITS 


Transfers within corporate limits, etc. 

Relocation expenses 

Payment of relocation expenses provided in 5 U.S.C. 5724a to em- 
ployees who are transferred between posts of duty 35 miles apart within 
corporate limits of same city—Houston, Texas—is precluded under sec. 
1.3a of Bur. of Budget Cir. No. A-56, which authorizes travel and trans- 
portation expenses and applicable allowances only when transfer is 
between “official stations” as term is defined in sec. 1.5 of Standardized 
Govt. Travel Regs., and section prescribing that designated post of duty 
and official station are one and same, av area that is circumscribed by 
corporate limits of city, there is no authority for payment of relocation 
expenses to employees transferred within corporate limits of Houston_- 


CLAIMS 


Abatement pending court decision 

The general rule that no action will be taken by U.S. GAO on claim 
involved in suit or controversy while judicial determination is pending 
has no application to Army officer seeking injunctive relief incident to 
correction of military records rather than money judgment. Therefore, 
request for decision on legality of payment of disability retired pay that 
is based on administrative action taken subsequent to date court action 
was filed will be considered and merits of officer’s claim for disability 
Goberenine sé assis adi seaa Bia aie Re 
Assignments 

Contracts 

Business operation sold, etc. 

Purchaser of manufacturing concern which completed shipment of 
five Govt. contracts assigned to it by seller—wuiuere two of contracts 
had been awarded prior to seller’s change of firm name but no filing made 
of change as required by par. 1-1602 of Armed Services Procurement 
Reg., and two of remaining three contracts, with purchaser’s consent, 
had been assigned to bank pursuant to 31 U.S.C. 208—may be recognized 
as successor in interest to contractor of record on all five contracts, 
no claim having been received from contractor of record or bank. How- 
ever, consideration of claim for payment under 81 U.S.C. 71, requires 
two releases, one from contractor of record, identifying five contracts, 
other from bank relinquishing any claim against Govt__.............. 
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CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 

Tuxedo, formal attire, etc. 

Rental charges on formal dress attire required to be worn by U.S. 
Secret Service agents for security purposes and not merely to be attired 
in socially acceptable manner may be reimbursed to special agents 
whenever written determination is made by proper official of Service 
that utilization of formal attire is necessary for proper performance 
Of GUGr 40; Whites: BetIgNOE Ss wines isin d colicin cht fawin ion Hibben e cE’ 

COAST GUARD 
Commissioned personnel 
Service credits 
Temporary service in a higher grade 

When Ooast Guard officer who is advanced in grade under temporary 
promotion system authorized in 14 U.S.C. 275 reverts to permanent 
promotion system grade, time in temporary service grade, absent specific 
legislation, may not be used as time in grade higher than permanent 
grade from which originally appointed for temporary service in view 
of fact that when read together, secs. 275(h) which prescribes that 
upon termination or expiration of temporary appointment “officer shall 
revert to his former grade,” and 257(b) which provides that service in 
temporary grade is service “only in grade that officer concerned would 
have held had he not been so appointed,” permit only counting of tem- 
porary service as time in officer’s permanent grade held immediately 
preceding temporary service appointment.__...._._----__-----------. 

COLLEGES, SCHOOLS, ETC. 
Tuition, etc., payments 

Duplication of payments prohibition 

When scholarships to students from Public Health Service grants 
to educational institutions under 42 U.S.C. 295g covers in part either 
tuition or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under 
longstanding construction by Veterans Administration of sec. 1781 that 
such payment would constitute duplication of benefits paid from Federal 
I Dissent sa ck ce ded lcebenhhientb hentia a ahisbienintibelice Didnt 

COMPENSATION 
Double 
Concurrent military retired and civilian service pay 
Disability retirement 
“Armed conflict” in Vietnam 

As it is difficult to apply exemption to reduction in retired pay provi- 
sion prescribed by sec. 201(b) of Dual Compensation Act to officer of 
Regular component of uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in 
civilian position under U.S., due ito nature of combat operations in 
Vietnam and difficulty of establishing that inception of disease occurred 
while officer was engaged in armed conflict, affirmative administrative 
finding that there was direct causa] relationship between disability 
and engagement in armed conflict will be accepted unless unreasonable 
or insufficiently supported by record, or if determination is rendered 
dubious by further evidence or circumstances not considered, or unduly 

gives person benefit ef reasonable doubt.................-...----.---- 
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COMPENSATION—Continued 


Double—Continued 

Concurrent military retired and civilian service pay—Continued 

Exemptions 
Reserve Officers’ Training Corps programs 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ 
Training Corps program is not prohibited under dual pay and dual 
employment provisions of 5 U.S.C. 5531-5533, absent indication in 
Dual Compensation Act or its legislative history of intent to expand 
coverage of act to offices or positions in territories which had not been 
included in previously existing dual compensation laws that were 
repealed. In addition Reserve Officers’ Training Corps Vitalization Act 
of 1964 (10 U.S.C, 2031(d)) authorizes employment of retired members 
in Junior ROTC programs and prescribes basis for payment to members_ 

Leave without pay from civilian employment 

Retired Regular Air Force officer employed as civilian with Federal 
Govt. and subject to retired pay reduction pursuant to 5 U.S.C. 5532, 
who is in leave-without-pay (LWOP) status for 12-day period—Mon- 
day, Aug. 7 through Friday, Aug. 18, 1967—is entitled to full military 
retired pay for Saturday and Sunday occurring within LWOP period 
during which officer is not entitled to civilian compensation. However, 
officer’s retired pay is subject to reduction for Saturdays and Sundays, 
Aug. 5, 6, 19, and 20, 1967, occurring before and after LWOP period, 
days that stand alone and do not involve any loss of civilian compensa- 
tion and which fall within “full calendar period” of permanent civilian 
employment prescribed by 5 U.S.C. 5582 (b)----------------.--------- 

Retired Regular Air Force officer employed as civilian for “full calen- 
dar period” May 7, 1966, to Apr. 14, 1967, during which time he is sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, who is in 
leave-without-pay (LWOP) status 1 hour on Friday, Oct. 28, and on 
following Monday, Oct. 31, is not entitled to full retired pay for interven- 
ing Saturday and Sunday, officer having received 7 hours civilian com- 
pensation for Friday is considered to have been in receipt of civilian 
compensation for day, thus subjecting him to reduction in retired pay 
pursuant to 5 U.S.C. 5532(b), and his LWOP status commencing follow- 
ing Monday, he is not entitled to full retired pay for Saturday and 
Sunday that do not fall within LWOP period__..-._._____._-______. 

A leave-without-pay (LWOP) status on 31st day of Oct, 1967 does not 
entitle retired Regular Air Force officer employed as civilian and subject 
to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 30 days and no retired pay accrues on 
31st day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October_.....__._._........... 

Under rule that retired pay of retired Regular officer is not subject 
to reduction under 5 U.S.C, 5582 for absences from Federal civilian 
position on Saturdays and Sundays that occur within leave-without-pay 
(LWOP) period, no loss of compensation being involved, retired. Reg- 
ular Air Force officer who is absent in LWOP status on four separate 
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COMPENSATION—Continued 

Double—Continued 

Concurrent military retired and civilian service pay—Continued 

Leave without pay from civilian employment—Continued 
occasions from civilian position he occupied from May 7, 1966, through 
Apr. 18, 1967—considered “full calendar period” within phrase con- 
tained in 5 U.S.C. 5582(a)—is only entitled to full retired pay for 
Saturday and Sunday that occurred within one of LWOP periods, and 
no adjustment of retired pay is required for Saturdays and Sundays 
that occurred before and after other LWOP periods...._.......-....- 152 
Territorial employment 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ bh 
Training Corps program is not prohibited under dual pay and dual em- { 
ployment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act bo offices or positions in territories which had not been included in 
previously existing dual compensation laws that were repealed. In addi- 
tion Reserve Officers’ Training Corps Vitalization Act of 1964 (10 U.S.C. 
2081(d)) authorizes employment of retired members in Junior ROTC ; 
programs and prescribes basis for payment to members___.......---.-- 796 ' 


Concurrent military retired pay and disability compensation. (See 
Officers and Employees, death or injury, disability compensation, 
eto., retainer pay) 

Exemptions 
Dual Compensation Act 

Disability “as a direct result of armed conflict” ; 

As it is difficult to apply exemption to reduction in retired pay provi- 5 

sion prescribed. by sec. 201(b) of Dual Compensation Act to officer of i 
Regular component of uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in civilian { 
position under U.S., due to nature of combat operations in Vietnam and 
difficulty of establishing that inception of disease occurred while officer 
was engaged in armed conflict, affirmative administrative finding that 
there was direct causal relationship between disability and engagement 
in armed conflict will be accepted unless unreasonable or insufficiently 
supported by record, or if determination is rendered dubious by further 
evidence or circumstances not considered, or unduly gives person benefit 
IC, aseeasiveanatiiaidediee iahinigeeintiestnaenannadiia 219 
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Saved compensation 
Conversion of positions between Executive and General Schedules 
Upon removal of Level V position of Assistant Archivist for Presi- 
dential Libraries from Executive Schedule and return of position to 
its former GS-17 classification under General Schedule, higher compen- 
sation of Level V position may not be saved to incumbent, both actions 
being Presidential they are outside scope of 5 U.S.C. 5634(d), authoriz- 
ing salary retention for employees who together with their positions 
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COMPENSATION—Continued 

Downgrading—Continued 
Saved compensation—Continued 

are brought under Classification Act from some other Federal pay 
system. Even if no change of position is considered to have occurred 
incident ‘to Presidential actions, situation would be within purview of 
sec. 539.208 of Civil Service Regs. limiting application of 5 U.S.C. 
5334(d) to case where “the employee and his position are initially 


brought under the General Schedule” 
Increases 


Quality increases 

In accordance with Civil Service Commission instruction giving effect 
to 5 U.S.C. 5835(a), which prescribes waiting period of 156 weeks in 
step 7 before employee may be advanced to step 8 of his grade, and to 
sec. 5336(b), which provides that quality increase is not equivalent 
increase in pay within meaning of sec. 5335(a), employee advanced 
on Jan. 2, 1966 to step 6 of grade GS-13, upon receiving quality increase 
on July 3, 1966 to step 7, not having received equivalent increase does 
not start new waiting period to qualify for step 8. However, employee 
is required to serve, not 104 weeks waiting period prescribed for step 6, 
but 156 weeks prescribed for step 7, which period runs from Jan. 2, 
1966, date of advancement to step 6 
International dateline crossings 

An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Tokyo due to crossing international 
dateline is entitled to compensation for day under rule that in estab- 
lishing entitlement to pay, time of place at which employee is located 
is controlling under 15 U.S.C. 262. In accordance with longstanding ad- 
ministrative practice, pay of employee should not be increased because 
of extra time gained when traveling across international dateline in east- 
ward direction—¢crossings in opposite directions canceling each other 


out. However, any specific factual situations may be presented for con- 
I iia ani lta a aa atta tealatle 
Military personnel. (See Pay) 
Overtime 

Entitlement 

Employees receiving premium pay 

When employees who are receiving premium pay on annual basis under 
5 U.S.C. 5545(c)(2) prescribed for irregular, unscheduled overtime, 
Sunday, holiday, and night duty, are detailed to perform 12-hour shifts 
of duty on Saturday, Sunday, and Monday, they may be regarded as 
performing regularly scheduled overtime work entitling them addi- 
tionally to overtime compensation for services performed on detail in 
excess of 40 hours per week and 8 hours a day, special work satisfying 
term “regularly scheduled work” used in 5 U.S.C. 5545 with respect to 
night differential and defined as work which is duly authorized in ad- 
vance and scheduled to recur on successive days or after specified inter- 


vals. However, hours spent in traveling to site of special duty are not 
compensable as overtime 
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COMPENSATION—Continued 


Overtime—Continued 
Training courses 
Outside regular tour of duty 
Prohibition 
Wage board employees at Army depot who attended welders’ training 
program in nongovernmental facility after regular tours of duty are not, 
pursuant to 5 U.S.C. 4109, entitled to overtime for training periods, 
notwithstanding receipt of travel expenses incident to training. The fact 
that employees would have lost productive time had training not been 
held after regular hours does not bring them within exception to prohi- 
bition against payment of overtime while training prescribed in Fed- 
eral Personnel Manual, Subchapter 6-2b, nor are employees entitled 
to overtime on basis of benefit to employing agency, work-related night 
courses giving employees qualification of substantial value that is trans- 
Coe a Se SR 6 wiki cddtineemantgntinmtinamowentntinn 
Periodic step-increases 
Quality increase effect 
In accordance with Civil Service Commission instruction giving effect 
to 5 U.S.C. 5835(a), which prescribes waiting period of 156 weeks in 
step 7 before employee may be advanced to step 8 of his grade, and to 
sec. 5836(b), which provides that quality increase is not equivalent 
increase in pay within meaning of sec. 5335(a), employee advanced on 
Jan. 2, 1966 to step 6 of grade GS-13, upon receiving quality increase 
on July 3, 1966 to step 7, not having received equivalent increase does 
not start new waiting period to qualify for step 8. However, employee is 
required to serve, not 104 weeks waiting period prescribed for step 6, 
but 156 weeks prescribed for step 7, which period runs from Jan. 2, 1966, 
Ce ES 00 BED Oneremcintesinenmimneannneenacasennendn 
Promotions 
Effective date 
Regular v. discrimination action promotions 
The remedial action of retroactively promoting employee alleging racial 
discrimination after employee had been promoted from grade GS-9 to 
grade GS-11 without regard to complaint does not entitle employee to 
higher grade salary for period prior to effective date of his regular 
promotion, neither 5 U.S.C. 7151 nor implementing Civil Service Regs. 
providing for retroactive remedial action in event of finding of discrimi- 
nation. Furthermore, employee may not be paid additional compensa- 
tion under “Back Pay Statute” (5 U.S.C. 5596), or on basis of retroactive 
correction of administrative error, failure to timely promote employee 
being neither positive adverse administrative action required for payment 
under statute nor administrative error........................-.-... 
Bates 
Special 
To compete with private industry 
Authority in 5 U.S.C. 5808(a) to raise minimum rate of grade in order 
to compete with private industry permits increase in any or all of addi- 
tional steps of grade in view of permissive language of section, which 
provides that President or his designee “may make corresponding 
increases in all step rates of the salary range for each such grade” for 
purposes of recruituient or retention of well-qualified persons in posi- 
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COMPENSATION—Continued Page 
Rates—Continued 
Special—Continued 
To compete with private industry—Continued 
tions paid under sec. 5332. The “corresponding increase” authorized in 
sec. 5303(a) means each increase is limited to not more than amount 
of increase in first step rate, thus permitting different steps in grade may 
be increased by different amounts_................--.--.-.-.-.--.--- 190 
Removals, suspensions, etc. 
Back pay 
Involuntary leave 
Recrediting 
Under 5 U.S.C. 5596(b), employee who is entitled to back pay and 
other restoration benefits may not be credited with leave in amount 
that would cause amount of leave to his credit to exceed maximum au- 
thorized by law or regulation. Therefore, in reconstructing annual leave 
account of employee separated Feb. 20, 1968 after suspension period that 
was canceled, who at time of suspension May 1, 1967, had leave ceiling 
of 240 hours and 290 hours of leave to his credit, leave in excess of 240 
hours ceiling is forfeited and, although employee accrued 32 hours of 
annual leave from Jan. 1 to Feb. 20, 1968, his lump-sum leave payment 
under 5 U.S.C. 5551(a) is limited to 240 hours, and forfeiture of leave 
may not be retroactively substituted for corresponding portion of sus- 
DORMOR |. MOGI OE ciictrrecenpsietrrinieeninwndinenaiiahietigietusiianilisiniiiihin tite 572 
Deductions from back pay 
Outside earnings 
In excess of “back pay” due 
In computing back pay due employee for improper suspension, 5 
U.S.0. 5596(b), which requires deduction of any amounts earned 
through other employment during period of suspension, does not con- 
template daily or weekly comparison of back pay with outside earnings, 
but rather total amount of outside earnings is for comparison with total 
amount of back pay due employee. Therefore, employee whose outside 
earnings exceeded amount he would have earned in Govt. had he not 
been suspended’ from duty is not entitled to back pay for period of sus- 
pension, notwithstanding that during suspension period, he did not have 
Qny earnings £08 6 GO Fie qencemciqescsisnpecicminneiininnnbthtidiincinhibiii malt 572 
Severance pay 
Discontinuance 
Reemployment of separated employee 
Upon employment of separated civil service employee by nonappro- 
priated funds instrumentality described in 5 U.S.C. 2105(c), severance 
pay former employee is receiving is not required to be discontinued, pro- 
visions in 5 U.S.C. 5505(d) prescribing discontinuance of severance pay 
applying only when former employee is reemployed by Federal Govt. 
Even though nonappropriated funds instrumentalities are integral parts 
of Govt. of U.S., employees of instrumentalities are not considered em- 
ployees of U.S. for purpose of laws administered by Civil Service Com- 
mission and, therefore, severance pay of former employee should not be 
discontinued as result of employment by nonappropriated funds instru- 
MORAY cccncisumdamescccdecnncmecannwedeueeanncasdswaneamninnebes 192 
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Wage board employees 

Fringe benefits 

When upon wage survey in connection with pay of temporary Fed- 
eral construction workers in a particular area under 5 U.S.C. 5341, it 
is found that prevailing wage rate for employees of private construction 
contractors engaged in similar non-Govt. work or for Davis-Bacon em- 
ployees includes costs of certain fringe benefits and it is determined 
to be in public interest not to destroy area rate and also to remain 
competitive in labor market, fringe benefits may be included as wage 
increments along with basic hourly rate as part of overall prevailing 
OD cciaisttnicha tan adsihie stb cenivcneecaiaitctnsticb ena rttidtirenabta ibiains teidhizivesttetiiainitacenipteeenatenasenids 

Overtime 

Training courses outside regular tour of duty 

Wage board employees at Army depot who attended welders’ training 
program in nongovernmental facility after regular tours of duty are 
not, pursuant to 5 U.S.C. 4109, entitled to overtime for training periods, 
notwithstanding receipt of travel expenses incident to training. The 
fact that employees would have lost productive time had training not 
been held after regular hours does not bring them within exception to 
prohibition against payment of overtime while training prescribed in 
Federal Personnel Manual, Subchapter 6-2b, nor are employees entitled 
to overtime on basis of benefit to employing agency, work-related night 
courses giving employees qualification of substantial value that is trans- 
Sevawie’ tb Other : Crabs os ccwk ees dec caccucacnenes 

Work in excess of daily and weekly limitations 
Intermittent and part-time employees 

Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been estab- 
lished for them, are entitled to overtime compensation at not less than 
time and one-half for time worked in excess of 8 hours a day or 40 hoursa 
week pursuant to sec. 201 of “Work Hours Act of 1962,” amend- 
ing sec, 28 of act of Mar. 28, 1984, language of sec. 23, as amended, 
regarding “establishment” of regular hours of labor at not more than 8 
per day or 40 per week intending only to prescribe measure as to when 
regular and overtime rates of compensation are payable and not to 
require formal establishment of regular hours of work__...--...~----~ 


CONTRACTORS 


Conflicts of interest 

Avoidance 

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its ap- 
plicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, doc- 
trine of G. L. Christian and Associates v. U.S., 312 F. 24 418, may not be 


invoked to give Directive force and effect of law and to read into contract 
mandatory clauses of ASPR that were not included_______-__._----.._ 
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CONTRACTORS—Continued 
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Conflicts of interest—Continued 

Developmental or prototype items 

The fact that low bidder under invitation for Terminal, Telegraph- 
Telephone system had in development of system furnished under contract 
productive drawings used in preparation of applicable military specifica- 
tions does not require that bidder be barred under Rule 2—“Restrictions 
on Future Procurements”—of Dept. of Defense Directive 5500.10 govern- 
ing conflicts of interest of contractors who furnish Govt. with engineering 
or technical services in connection with initiation of new systems, pro- 
grams, or specifications. Bidder not only did not furnish “complete spe- 
cifications” restricted by Rule 2, but drawings obtained under production 
contract awarded by competitive bidding, their use is within exception 
to Rule 2 of Directive relating to “contracts for developmental or pro- 


CORR SRR” a ictipcceprstn cherie diet diesicwe eaientneninaninntiin dittethimnh hihi d tiaaaaeinlipivalte 
Employees 

Integrity 

Although as general proposition lack of integrity on part of individuals 
of business concern who as officers, directors, or stockholders control 
activities, policies, and management of concern must not always be im- 
puted to concern, where president of low bidder corporation had been 
found guilty of wilful failure to pay income taxes and key employee was 
convicted of fraud against Govt. and sentenced, and also placed on de- 
barred bidders’ list, imputing lack of integrity to.corporation was proper 
determination by procuring agency, absent showing determination was 
not based on substantial evidence, 10 U.S.C. 2305(c) requiring award to 
“responsible bidder,” term embracing personal attributes of character or 
integrity as well as pecuniary ability and physical capability to perform 


Definition of term “integrity” in connection with Govt. contracts does 
not differ from generally accepted connotation of uprightness of char- 
acter, moral soundness, honesty, probity, and freedom from corrupting 
influence or practice. As used in prescribing qualifications for public of- 
ficers, trustees, etc., term “integrity’’ means soundness of moral principle 
and character in making and performance of contracts and fidelity and 
honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating bidder’s 
LOGRs CF DOE nies tepreeptersinie cen pniildidytndvietncithilt 


CONTRACTS 


Amounts 

Award for lesser amount than solicited 

Issuance of supplemental instructions to provisions of invitation per- 
mitting submission of offers for quantities less than specified and reserv- 
ing to Govt. right to make award on any item for quantity less than 
offered at unit price offered that withdrew permission to offer less than 
quantities specified in invitation did not abrogate Govt.’s right to award 
contract for lesser amount at unit price offered and, therefore, award of 
contract for less than total number of items originally specified is not 
precluded by terms of invitation. However, to avoid submission of “all or 
none” bids and reduction of competition in future, language of Supple- 
mental Solicitation Instruction should be modified__............-..... 
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CONTRACTS—Continued 
Amounts—Continued 
Award for lesser amount than solicited—Continued 
The right having been reserved in invitation to make award on any of 
ten items being solicited for quantity less than quantity offered at unit 
price offered, unless offeror specified otherwise, quantity cutback prior 
to award of contract to only bidder on first four of ten items solicited 
was proper where procurement agency responsible for determining needs 
of Govt. made award in good faith and in accordance with established 
procurement procedure 
Indefinite 
Error correction 
Authority granted in sec. 1-2.406-4(b) (2) of Federal Procurement 
Regs. to reform contract price either upward or downward in amount 
not to exceed $1,000, if as corrected amount will not exceed next lowest 
bid submitted under original invitation for bids, may be applied to in- 
definite quantity requirements contract and estimated quantity or quan- 
tities shown in solicitation for item or items in question used to determine 
whether correction would exceed limitation. Therefore, erroneous price 
on one item of bid on estimated quantities of drugs and pharmaceutical 
products upon which Federal Supply Schedule contract is based—an 
obvious error even though only one bid was received—may be corrected 
by using agency, for to exceed limitation it would be necessary for vari- 
ous Govt. agencies to order during contract period more than twice esti- 
SS ee Or ee ee ea cacnonannes 
Propriety of evaluation 
Under invitation for maximum of 3,000 floodlight sets, obligating Govt. 
to purchase minimum quantity of 963 units and providing for bids to be 
evaluated on basis of prices offered for minimum quantity plus 50 percent 
of quantity of difference between minimum and maximum quantities—a 
total of 1981.5 units Govt. may require prospective contractor to fur- 
nish—and prescribing tentative delivery destination, bid prices offered 
bearing reasonable relationship to actual anticipated needs of Govt., 
evaluation formula established accurate means of evaluating bids and not 
unbalanced bidding situation 
What constitutes 
Invitation for floodlight sets requiring Govt. to purchase minimum of 
963 units and obligating prospective contractor to supply up to 3,000 units 
and to offer separate prices on two different types of packing on minimum 
quantity and on difference between minimum and maximum quantities, 
or 2,087 units—bids to be evaluated on basis of 50 percent of each type 
packing—meets requirements prescribed by par. 3-409.3 of Armed Serv- 
ices Procurement Reg. for indefinite quantity procurement, notwithstand- 
ing failure to advertise exact number of each type packing to be procured 
under minimum quantity, regulation only requiring statement of mini- 
mum and maximum quantities of item to be purchased and not of col- 
eR ee he 
Assignments. (See Claims, assignments, contracts) 
Auction technique bidding. (See Contracts, negotiation, auction technique 
prohibition ) 
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CONTRACTS—Continued 


INDEX DIGEST 


Awards 

Advantage to Government 

Award protested 

When contracting officer determines under par. 2—407.9(b) (3) (ili) of 
Armed Services Procurement Reg. that prompt award would be advan- 
tageous to Govt., and award is properly authorized by higher authority, 
there is no requirement that award be held up pending decision by 
U.S. General Accounting Office in accordance with par. 2—407.9(b) (2) 
Ce RAR ERA a Ee er ee lane Ee Re Ee he BN 

Cancellation 

Erroneous awards 
Cancellation at no cost to Government 

Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder____---- 

Cancellation not required 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repeti- 
tions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1(e)—changes 
notification—and par. 3-805.1(b)—common cutoff date—of Armed Serv- 
ices Procurement Reg., thus affording all offerors equal negotiation op- 
ST serra rere tl letra enc aniv perinai main eeeeaenen nee ratnen oeaaatne aaa 

Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsible bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated in 
invitation by operation of law to make nonresponsive bid responsive, nor 
did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised__............-.-.-------- 

The acceptance under authority of 10 U.S.C. 2304(g) of initial low 
proposals negotiated pursuant to sec. 2304(a) (10) without discussion 


369-587 O - 





70 - 





56 


702 





854 INDEX DIGEST 


CONTRACTS—Continued 


Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Cancellation not required—Continued 

with offeror from whom valve being solicited had been procured for 
many years as brand name item on sole-source basis, whose allegation 
of proprietary data violation was not substantiated, but whose offer was 
in competitive range and only offer complying with required delivery 
date, was contrary to adequate competition and accurate prior cost ex- 
perience prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable 
prices. However, although awards will not be disturbed in view of 
broad negotiation authorities under which they were made, improper 
negotiation procedure under concept of “acceptance of an initial pro- 
curement without discussion” should be brought to attention of procure- 


Contract performance status 

Although contract awarded to bidder whose bid was not in compliance 
with “full and free” competition envisioned by statute and regulations 
governing procurement by formal advertising, cancellation of award 
made to bidder, month before completion of 7-month delivery schedule 
would serve no useful purpose where only two other bidders under in- 
vitation were ponresponsive, However, entire procurement should be 
earefully reviewed to preclude reoccurrence of situation............-.. 

Rescission of cancellation 

Cancellation of contract for diesel fuel injection assemblies that had 
been awarded under invitation subject to Buy American Act on basis 
low bid had erroneously been evaluated as domestic bid and was no 
longer low when properly evaluated was in accord with 10 U.S.O. 2305 
(c), which requires award to be made to responsible bidder whose bid 
conforms to invitation and will be most advantageous to Govt., price 
and other factors considered. However, as item is needed and it is ready 
for shipment due to delay in protesting award occasioned by failure to 
notify unsuccessful bidders of award, cancellation may be rescinded 
if contractor will meet low bid price, if not, award should be made to 
bidder found low upon reevaluation of bids. Prompt notices of award 
will avoid future similar occurrences........................-.--..-- 

Delayed awards 

Propriety 

Block bidding on clothing and textile products, method of bidding that 
quotes several basic unit prices for various quantity increments of same 
material, having effect of making bid evaluation complicated and un- 
necessarily delaying award of contract, situation that is not within free 
and open competition contemplated by 10 U.S.C. 23065, use of invitation 
limiting each bidder to one offer in order to test feasibility of prohibiting 
complex offers brought about by techniques of block bids, alternate bids, 
tie-in bids, and other such combination of bids which delay awards, is 
not considered improper, nor does invitation preclude award of contract 
60 Gomp erbasitting DI6 00 SPUD ciccncnnnetenwnnerendieancanachnanenne 
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CONTRACTS—Continued 

Awards—Continued 

Protest pending 

The fact that award of contract is made while protest is pending 
would not violate par. 2-407.9(b) (3) of Armed Services Procurement 
Reg. (ASPR), if administrative determination had been made that 
prompt award will be advantageous to Govt. Therefore, where contract- 
ing agency found that to postpone award would alter performance 
dates of contract with consequent effect on bid price, award made prior 
to resolution of protest is not invalid. However, contracting officer hav- 
ing failed to give written notice of award as required under ASPR, 
appropriate steps should be taken to assure future compliance with 
DOI ae core en Ee eee Soe 

Small business concerns 

Propriety 

Cancellation of award to second low bidder under invitation for bids 
that contained small business set-aside for alteration of Veterans 
Administration hospital building and award to low bidder initially 
denied award for failing to acknowledge addenda that affected price 
increase in space provided on bid form for number and addenda date 
was proper where invitation prescribed that certified mail and tele- 
graph company records would be considered acknowledgment of amend- 
ment and certified mail receipt for addenda had been signed by official 
of low bidder and received prior to bid opening. Therefore, receipt of 
addenda having been acknowledged by method specified in invitation, 
low bidder obligated to comply with its terms was entitled to award 
under 41 U.S.C. 258(b) and sec. 1-2.407.1 of Federal Procurement 
Reger Sec a OSU ea Sa a a ee SSE 
Bids, generally. (See Bids) 
Buy American Act 

Noncompliance with requirements 

Determination by Dept. of Housing and Urban Development prior to 
solicitation of bids by Guam Housing and Urban Renewal Authority for 
low-rent housing project that certain foreign construction material could 
be procured at considerable savings—at least 16 percent less than 
domestic items—and waiver of Buy American requirements did not 
conform to procedures established by E.O. No. 10582 for determining 
whether domestic bid prices are unreasonable, Executive order con- 
templating that determination of unreasonable domestic cost should be 
made after receipt of bids or offers on foreign materials and comparison 
of prices. However, difference between foreign and domestic prices ex- 
ceeding Executive order standards, award made will not be disturbed, 
but future procurement should comply with prescribed procedures__-_-__-_ 
Construction 

Public buildings. (See Public Buildings) 
Cost plus 

Reimbursement 

Unclaimed amounts 

Unclaimed wages and other obligations arising out of cost-reim- 

bursable type contracts with U.S. which contractor is required to report 
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CONTRACTS—Continued 


Cost plus—Continued 
Reimbursement—Continued 
Unclaimed amounts—Continued 
and pay to State authorities under escheat laws are reimbursable to 
contractor, unclaimed amounts constituting part of cost of performing 
contract and meeting cost-principles of par. 15-201.2 of Armed Services 
Procurement Reg. Under criteria that wages or other obligations paid or 
accrued are reimbursable items of cost, reimbursement to contractor 
need not be postponed until unclaimed amounts are actually paid to 
State under its escheat laws. However, Govt. would be entitled to recover 
payments to contractor where claimants were not subsequently located 
and their last known addresses are in States which do not require ac- 
counting for unclaimed property after expiration of stated periods of 
time. Modifies B—48063, Mar. 21, 1945_.-.-..----------~---~~--~..-..- 
Damages 
Government liability 
Contractor’s property 
Assumption by Selective Service System of liability for damages 
to motor vehicles by registrants who when ordered for physical examina- 
tions or for induction by local boards are transported in Charter Coach 
Service is not precluded because System lacks express authority to con- 
tract for liability, appropriations for operation and maintenance of 
System providing authority to contract for travel of selectees with no 
express limitation placed on such authority in appropriation acts or in 
Universal Military Training and Service Act. Nor does fact that service 
contracts do not expressly provide for liability preclude payment of 
damage claims, terms of charter certificates furnished when service is 
used incorporating into contract by reference indemnity provision of 
carriers’ charter coach tariffs. 
Liquidated 
Withholding from contract payments 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing sef-off from “moneys payable on 
account of work performed’”—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. as trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, 
as there is mutuality of obligation between amount due for work per- 
formed under latest contract and liquidated damages due on account of 
wage underpayments under earlier contracts._....................... 
Defense effort facilitation 
Modification of contracts. (See Contracts. modification, facilitation 
of defense effort) 
Equal employment opportunity requirements. (See Contracts, labor stipu- 
lations, nondiscrimination) 
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CONTRACTS—Continued 
Federal supply schedule 
Multiple suppliers 
Price reduction 
Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to 
Govt., and subsequent price reduction under terms of contract to match 
price of successful bidder on two-speed recorders is not legally objec- 
tionable. Even though two-speed equipment is superior to one-speed 
recorder, if bidder had indicated intent to supply two-speed equip- 
ment for one-speed equipment bid on, it would not have been entitled 
to award at bid price higher than that offered by two-speed equipment 
bidder, and it is by virtue of invitation and award that bidder may be 
considered contractor for two-speed equipment. 
Multi-year procurement 
Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 31 id. 665(a); id. 
712a, and absent congressional approval, contract term must be restricted 
to 1-year period. Although A-60589, July 12, 1935, permitting require- 
ment contracts under fiscal year appropriations to cover 1-year periods 
extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
no clijection: to tip cpmtinhite no oo ons end Seen ones cen 
Term contract procurement 
Evaluation of bids 
Establishment of weight factors to evaluate bids under invitation 
contemplating requirements contract subject to maximum order limita- 
tion for delivery to single destination on basis of previous procurement 
experience on 71 out of 249 items of shelving classified under Federal 
Supply Catalog system to be purchased, and assignment of token weight 
to remainder of 249 items is realistic method of evaluation which does 
not result in unbalanced bidding. Therefore, even though it would have 
been preferable to evaluate bids by using f.o.b. origin prices, there is no 
objection to award under solicitation, bids having been exposed and 
evaluated on common basis, and fact that in future procurements, most 
meaningful method of obtaining competitive prices will be used___...___ 
Use propriety 
Determination to use requirements contract to satisfy needs of Govt. 
for storage and display shelving classified under Federal Supply Catalog 
system—contract to be subject to maximum order limitation for delivery 
to single destination—is valid determination within ambit of sound ad- 
ministrative discretion where term contract conforms to criteria estab- 
lished in par. 101-25.101—4 of Federal Property Management Regs. and 
results in overall economy to Govt., and there is no reason to anticipate 
abuse of contract’s maximum order limitations and year end purchases 
to avoid returning unexpired appropriations to Treasury.......---.-. 
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CONTRACTS—Continued Page 
Incorporation of terms by reference 
Christian doctrine 
Where low bid is properly held nonresponsive because bidder failed 
to return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F. 2d 418—doctrine 
to effect that contract clauses required by statutory regulations are 
incorporated by law in contract—is not for application. Issue of bid 
responsiveness is for determination prior to award and, therefore, 
“Christian doctrine” relating to construction of executed contract may 
not be invoked to insert conditions in bid after bid opening and before 
award, and matter is for resolution under rule that in case of missing 
papers intention of bidder is to be determined from bid as submitted_____ 171 
Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part 
of contractors is not self-executing regulation but requires notice of its 
applicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, 
doctrine of G. L. Christian and Associates v. U.S., 312 F. 2d 418, may not 
be invoked to give Directive force and effect of law and to read into 
contract mandatory clauses of ASPR that were not included_______.___ 702 
Joint ventures. (See Joint Ventures) 
Labor stipulations 
Nondiscrimination 
“Affirmative action programs” 
The so-called “Philadelphia Pre-Award Plan” to implement compliance 
on federally assisted programs with equal employment opportunity 
conditions of D.O. No. 11246, which does not establish standards or cri- 
teria for judging compliance but instead provides for preaward confer- 
ence to negotiate acceptable revision of low bidder’s initially unac- 
ceptable action program is inconsistent with statutory requirements of 
competitive bidding. Federally assisted programs are required to be 
awarded on basis of publicly advertised competitive bidding and, there- 
fore, Plan for submission of affirmative action programs should inform 
prospective bidders of minimum requirements to be met by proposed 
compliance program, and standards and criteria established for judging 
nationalities cpa in ls ula lin lnitasinstinls pliner — 826 
Service Contract Act of 1965 
Contract modifications 
Modification of star route service contract that is not subject to 
Service Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.C. 6424, or to adjust under author- 
ity in sec. 6423, compensation prescribed in contract, cannot be effected 
unilaterally but requiring consensual agreement of both parties to 
contract, modification creates new contract, and contract should, there- 
fore, incorporate provisions of act, or wage rates in effect at time new 
COmmbeat...2s ROCA REE citdenceymiseneniesne ans eihin stint mint acintiiin cthiteigalindinn 719 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Service Contract Act of 1965—Continued 
Contract term extended 
When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any contract 
for transportation of mail until ‘a new contract is made” is exercised 
to extend contracts for star route mail service that are not subject to 
Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, 
and provisions of act are not required to be incorporated to cover ex- 
tended period of contract, nor new wage rates promulgated under act 
imposed during limited period while new contract is being negotiated 
OP RTENR ces 8 er carenneteeenneesen 
Minimum wage, etc., determinations 
Union agreement effect 
The fact that contractor may be obligated under union agreement to 
pay higher or lower wage rates than those stipulated in Govt. contract 
as minimum rates pursuant to wage rate determination by Administrator 
of Wage and Hour and Public Contracts Divisions of Dept. of Labor 
under Service Contract Act of 1965, 41 U.S.C. 351-357 (Supp. II), does 
not affect either validity of rates established by contract or contractor’s 
duty to comply with wage rate determination in performance of contract. 
Although wage rate determinations are not reviewable by U.S. General 
Accounting Office or courts, information of prevailing locality rates 
should be submitted by contractor to Administrator for his consideration_ 
A star route carrier engaged in transportation of U.S. mail pursuant 
to contracts with Post Office Dept., who is required to comply with wage 
rate determination, issued by Administrator, Wage and Hour and Public 
Contracts Divisions of Dept. of Labor pursuant to Service Contract Act 
of 1965, 41 U.S.C. 351-357 (Supp. II), that exceeds rates payable under 
union agreement is not entitled to review of wage determination. The 
Service Contract Act does not provide for review by U.S. General Ac- 
counting Office or courts, and in absence of statute so providing, damage 
resulting from wage determination made pursuant to law, such as Serv- 
ice Contract Act, which does not invade any recognized legal right, is 
iruembeMe iis Gio) ae ee a Le a eS 
Withholding unpaid wages, overtime, eto. 
Mutuality of obligation requirement 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed”—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. as trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, 
as there is mutuality of obligation between amount due for work per- 
formed under latest contract and liquidated damages due on account of 
wage underpayments under earlier contracts.............---.--------- 
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CONTRACTS—Continued 


Leases. (See Leases) 
Modification 

Facilitation of defense effort 

Review jurisdiction of General Accounting Office 

Although denial of relief under authority to amend or modify con- 
tracts to facilitate national defense (50 U.S.C. 1431-1435) is not subject 
to review, suspicion of mistake in only offer made under request for 
proposals in response to urging by procurement office that was more 
than 50 percent less than Govt.’s estimate and which contracting officer 
failed to verify in accordance with par. 2-406 of Armed Services Procure- 
ment Reg. but accepted on basis of conjectural manufacturing process 
guessed at by Govt. engineer is factual finding that it is not final in 
connection with any other form of relief, and contractor is entitled to 
price adjustment based on audit of actual contract costs, absent proof 
of what offer would have been but for error. 

Indefinite amounts 

Authority granted in sec, 1-2.406-4(b) (2) of Federal Procurement 
Regs. to reform contract price either upward or downward in amount 
not to exceed $1,000, if as corrected amount will not exceed next lowest 
bid submitted under original invitation for bids, may be applied to 
indefinite quantity requirements contract and estimated quantity or 
quantities shown in solicitation for item or items in question used to 
determine whether correction would exceed limitation. Therefore, erro- 
neous price on one item of bid on estimated quantities of drugs and 
pharmaceutical products upon which Federal Supply Schedule contract 
is based—an obvious error even though only one bid was received— 
may be corrected by using agency, for to exceed limitation it would be 
necessary for various Govt. agencies to order during contract period more 
than twice estimated quantity of item........-...---------.--------.- 
Multi-year procurements 

Appropriation availability 

Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal Sup- 
ply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 31 id. 665(a) ; id. 
712a, and absent congressional approval, contract term must be restricted 
‘to 1-year period. Although A-60589, July 12, 19385, permitting require- 
ment contracts under fiscal-year appropriations to cover 1-year periods 
extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there is 
mo cbjeation te: ttn CnntianRRt6. oc diac ctice etsedes pctibiicsinncin 

Although General Supply Fund authorized by sec. 109 of Federal Prop- 
erty and Administrative Services Act of 1949, as amended, is available 
without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be made 
for periods in excess of 2 years, even though funds are available for total 
estimated quantities required, in absence of specific legislative authority 
or prior determination by U.S. General Accounting Office that procure- 
ment will not be in derogation of purposes of advertising statutes._.. 
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CONTRACTS—Continued 


Multi-year procurements—Continued 
Appropriation availability—Continued 
Long-term leases for automatic data processing equipment under 
fiscal year appropriations that would commit Govt. to minimum rental 
period of more than 1 year, and whose multi-year character would not 
change until Govt. took effective cancellation action, are prohibited by 41 
U.S.C. 11; 31 id. 665(a) ; id. 712a, and of three lease plans submitted only 
one that does not obligate Govt. to continue rental period beyond fiscal 
year in which made, and contains renewal option, is not legally objec- 
tionable. However, revolving funds may be used to finance leases for 
reasonable periods of time in excess of 1 year, subject to conditions that 
sufficient funds are available and are obligated to cover costs under 
entire contract 
Negotiation 
Auction technique prohibition 
Cutoff notice of negotiations 
Where common cutoff date for negotiations prescribed by par. 3-805.1 
(b) of Armed Services Procurement Reg. was not established under re- 
quest for proposals until after low offer had been made responsive and 
accepted during pendency of request for small business certificate of com- 
petency on offeror of responsive proposal who viewed cutoff notice as re- 
quest for confirmation or extension of its offer and not as continuation 
of negotiations, cutoff notice although not constituting improper auction 
technique within meaning of par. 3-805.1(b) was insufficient to inform 
offerors that negotiations were still open and to invite their “best and 
final offer.” Therefore, all offerors within competitive range should be 
afforded further opportunity for negotiations 
Authority 
Prenegotiation clearance 
The authority to negotiate on basis of only responsive offer out of three 
initial proposals received to furnish a NATO procurement solicited under 
10 U.S.C. 2804(a)(2) is a prenegotiation clearance to contract that 
grants no rights to prospective contractor, and the offer, not lowest sub- 
mitted, exceeding available NATO funds and sufficient time remaining 
for negotiation before funds became available, contracting officer was 
obligated under 10 U.S.C. 2304(g) to continue negotiations. Therefore, 
award of contract on basis of negotiated revised proposal to offeror, 
submitting nonresponsive initial proposal that was within competitive 
range, price and other factors considered, was proper even though initial 
responsive offeror who had confirmed prices during negotiations was not 
notified of cutoff date for negotiations 
Awards 
Initial proposal basis 
In request for proposals, reservation of unqualified option to contract- 
ing officer to consider original proposal as final without extending 
privilege of revising quotation or conducting any negotiations with any 
offeror was at variance with 10 U.S.O. 2304(g) and par. 3-805 of Armed 
Services Procurement Reg. and procedure of denying offeror opportunity 
to negotiate should be corrected 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Awards—Continued 
Initial proposal basis—Continued 
The acceptance under authority of 10 U.S.C. 2804(g) of initial low 
proposals negotiated pursuant to sec. 2304(a) (10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of 
proprietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad negotia- 
tion authorities under which they were made, improper negotiation proce- 
dure under concept of “acceptance of an initial procurement without 
discussion” should be brought to attention of procurement officials.___- 605 
Legality 
In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered 
had been properly resolved under par. 3-804 of Armed Services Pro- 
curement Reg. However, “or equal” products which were not considered 
should have been forwarded without delay for technical evaluation 
and possible qualification for future procurements, and service claim 
ghoubl' have been veriSel. «nn. c ote callalesesasd 612 
Changes during negotiations 
Notification 
Procedures used under request for proposals issued pursuant to 10 


U.S.C. 2804(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions oc- 
curred respecting quantity, dates for receipt and acceptance of proposals, 
price, delivery destination, and availability of Govt-owned equipment, 
were deficient and deviated from requirements of 10 U.S.C. 2304(g), con- 
tracting agency having failed to simultaneously notify all prospective 
contractors of changes as they occurred during negotiation in accordance 
with par. 3-805.1(e) (ii) of Armed Services Procurement Reg., and 
having failed to advise low offeror of final cutoff date for negotiations 
as required by par. 3—-805.1(b), based on erroneous determination “late” 
amendment acknowledgment was not for consideration............... 582 
Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award would 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes during negotiations—Continued 
Notification—Continued 
subject Govt. to substantial termination costs. However, repetitions of 
such deviations must be avoided and future procurements will be scru- 
tinized to determine compliance with par. 3—805.1(e)—changes notifica- 
tion—and par. 3-805.1(b)—common cutoff date—of Armed Services 
Procurement Reg., thus affording all offerors equal negotiation 
ODOC aiid citi iter acl tains inetd ities tala bicneinliec bcs ecihd atheist 
Competition 
Award under initial proposals 

The acceptance under authority of 10 U.S.C. 2804(g) of initial low 
proposals negotiated pursuant to sec. 2304(a)(10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of pro- 
prietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad nego- 
tiation authorities under which they were made, improper negotiation 
procedure under concept of “acceptance of an initial procurement without 
discussion” should be brought to attention of procurement officials 

Changes in price, specifications, etc. 

Under revised request for quotations (RFQ) that exercised quantity 
option contained in original RFQ issued pursuant to public exigency nego- 
tiation authority in 10 U.S.C. 2804(a) (2), and which permitted submis- 
sion of different designs for aircraft fuel flow system to cost less than 
$100,000, acceptance of price reduction, contemplating specification 
changes, without soliciting competition from only other offeror who had 
responded to initial RFQ did not create “buy-in” and sole-source pro- 
curement situation, nor require submission of cost or pricing data pur- 
suant to “Truth in Negotiations” Act, “Buying-in” meaning offering price 


in competition that is under cost with expectation of making up losses, 


and “Truth in Negotiations” Act not applying to procurement that is less 
than. BIQQ OOD isrsish Rte cicinniindinatcitittin iitniteciind ttaintbiibaiabthe times 


Discussion with all offerors requirement 

Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low un- 
der amended request for proposals issued pursuant to public exigency 
authority of 10 U.S.C. 2804(a) (2) in order to evaluate two offers re- 
ceived on common basis of first article testing is not “clarification” of 
offer but negotiation that is not within exceptions to discussion with all 
offerors contemplated by par. 8-806.1(a)(v) of Armed Services Procure- 
ment Reg. and 10 U.S.C. 2304(g). Although further negotiation was re- 
quired with low offeror under amended proposal, notwithstanding that 
because of satisfying first article testing requirement, offeror pos- 
sibly would not meet price reduction and delivery schedule, cancellation 
of contract is not required due to advanced stage of production.___.._ 
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CONTRACTS—Continued Page 

Negotiation—Continued 

Competition—Continued 

Impracticable to obtain 
Justification for negotiation 

As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally 
to administrative officials of Govt., limitations that are not affected by 
act of Noy. 6, 1966, authorizing negotiation of concession operations at 
Zoo with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
that it would not be feasible or practicable to use formal advertising 
procedures, combined contract many be negotiated under 41 U.S.C. 
252(c) (10) and sec. 1-3.210 of Federal Procurement Regs___..-~.-..-- 198 

Cost, etc., data 

Bole offeror 

In negotiation of procurement for cylinder liners, shifting from ex- 
ception to advertised bidding “when it is impossible to draft specifica- 
tions” to public exigency exception, and award to only offeror whose 
product was immediately technically acceptable, and which had been used 
in solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procure- 
ment Reg. However, “or equal” products which were not considered 
should have been forwarded without delay for technical evaluation and 
possible qualification for future procurements, and service claim should 


Notice sufficiency 

Where common cutoff date for negotiations prescribed by par. 3-805.1 
(b) of Armed Services Procurement Reg. was not established under re- 
quest for proposals until after low offer had been made responsive and 
accepted during pendency of request for small business certificate of com- 
petency on offeror of responsive proposal who viewed cutoff notice as re- 
quest for confirmation or extension of its offer and not as continuation of 
negotiations, cutoff notice although not constituting improper auction 
technique within meaning of par. 8-805.1(b) was insufficient to inform 
offerors that negotiations were still open and to invite their “best and 
final order.” Therefore, all offerors within competitive range should 
be afforded further opportunity for negotiations.................._-_ 5386 

Procedures used under request for proposals issued pursuant to 10 
U.8.0. 2804(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions oc- 
curred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 2804 
(g), contracting agency having failed to simultaneously notify all pros 
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CONTRACTS—Continued 


Negotiation—Continued 

Cutoff date—Continued 

Notice sufficiency—Continued 

pective contractors of changes as they occurred during negotiation in ac- 
cordance with par. 3-805.1(e) (ii) of Armed Services Procurement Keg., 
and having failed to advise low offeror of final cutoff date for negotia- 
tions as required by par. 3—-805.1(b), based on erroneous determination 
“late” amendment acknowledgment was not for consideration__.......- 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2804(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repeti- 
tions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1(e)—changes 
notification—and par. 3-805.1(b)—common cutoff date—of Armed Serv- 
ices Procurement Reg., thus affording all offerors equal negotiation op- 
poubunit? uieal ee ik i eB hh cl eibnmnnntiendiinnes aon 

Determination and findings 

Basis of negotiation 

When procurement involves determination to negotiate under 10 
U.S.C. 2804(a) (10) due to unavailability of data to describe required 
supplies, determination in accordance with 10 U.S.C. 2310(b) must be 
supported by written findings to show facts and circumstances that 
“clearly and convincingly establish that formal advertising would not 
have been feasible and practicable,” and copy of such determination and 
findings (D&F) should accompany any administrative report to U.S. 
General Accounting Office on procurement. When supported by a D&F, 


administrative determination to negotiate is final pursuant to 10 U.S.O. 
SION Cc ten cian eee eee nen cceeseeencapesingecpenetiensqandeentpcpinstepahibeeniatenitan 


Evaluation factors 
Criteria 

The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C-5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that re- 
flect detailed and rigid requirements is procedure that is not in accord 
with information standards prescribed by par. 83-501(b) of Armed Serv- 
ices Procurement Reg. and by par. 4-105 of regulation specifically relat- 
ing to research and development contracts. Therefore, procedure should 
be corrected to provide offerors be informed of all evaluation factors 


involved in procurement and of relative weights to be attached to each 
factor 


In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding ‘when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
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CONTRACTS—Continued Page 
Negotiation—Continued 
Evaluation factors—Continued 
Discount terms—Continued 
was immediately technically acceptable, and which had been used in soli- 
citation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procurement 
Reg. However, “or equal” products which were not considered should 
have been forwarded without delay for technical evaluation and possible 
qualification for future procurements, and service claim should have 
DOO: WOE cttecant rte ctintenieeatntati ane dinis es adbisisdisis 612 
Late proposals and quotations 
Modification of proposal 
Price reduction 
Negotiations for lower prices under request for proposals prompted 
by unsolicited price revision received subsequent to initiation of pre- 
award survey of low offeror do not constitute auction technique prohi- 
bited by par. 3-805.1(b) of Armed Services Procurement Reg., where 
neither price nor competitive position of low offeror was exposed, pre- 
caution was taken in preaward survey request—which per se does not 
constitute auction technique—to protect information, and determination 
to continue price negotiations was made in good faith. However, whether 
or not unsolicited price reduction should be considered is problem for in- 
clusion in study of procedures for handling late proposals and late modi- 
DORTAONG OO TORO a saccictcciecitcietinwtinectiictilninkeh ditinimatinipitalentilicstisstiacsdisshatinlighiids 823 
Limitation on negotiation 
Propriety 
In request for proposals, reservation of unqualified option to contract- 
ing officer to consider original proposal as final without extending priv- 
ilege of revising quotation or conducting any negotiations with any of- 
feror was at variance with 10 U.S.C. 2304(g) and par. 3-805 of Armed 
Services Procurement Reg. and procedure of denying offeror opportunity 
to negotiate should be corrected_...-...-...-.-_---~- ese 814 
Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufactur- 
ers and test their equipment, legality of procurement is unaffected. 10 
U.S.C. 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not 
be illegal because some offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 
system procurement on component basis is subject of study......._.- 820 
Procedures used under request for proposals issued pursuant to 10 
U.S.C. 2304(a) (2) due to urgent need for procurement, where during 2 
years between initial need and contract award repeated revisions 
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CONTRACTS—Continued 

Negotiation—Continued 

Limitation on negotiation—Continued 

Propriety—Continued 

occurred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 2304(g), 
contracting agency having failed to simultaneously notify all prospective 
contractors of changes as they occurred during negotiation in accordance 
with par. 3-805.1(e) (ii) of Armed Services Procurement Reg., and 
having failed to advise low offeror of final cutoff date for negotiations 
as required by par. 3-805.1(b), based on erroneous determination “late” 
amendment acknowledgment was not for consideration._._..._..------ 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from require- 
ments of 10 U.S.C. 2304(g) respecting simultaneous notification of all 
prospective contractors of solicitation changes and advice to low offeror 
of common cutoff date’ for negotiations, award will not be disturbed due 
to urgent need for procurement, and on basis cancellation of award 
would subject Govt. to substantial termination costs. However, repe- 
titions of such deviations must be avoided and future procurements will 
be scrutinized to determine compliance with par. 3—805.1 (e) —changes 
notification—and par. 3-805.1(b)—common cutoff date—of Armed Serv- 
ices Procurement Reg., thus affording all offerors equal negotiation op- 
WOW EN sik athena aei ncheiarcighicaich ti nancnulines dcabinina acnilapiindiabe aes 

The acceptance under authority of 10 U.S.C. 2304(g) of initial low 
proposals negotiated pursuant to sec. 2304(a)(10) without discussion 
with offeror from whom valve being solicited had been procured for many 
years as brand name item on sole-source basis, whose allegation of pro- 
prietary data violation was not substantiated, but whose offer was in 
competitive range and only offer complying with required delivery date, 
was contrary to adequate competition and accurate prior cost experience 
prescribed by 10 U.S.C. 2304(g) to insure fair and reasonable prices. 
However, although awards will not be disturbed in view of broad nego- 
tiation authorities under which they were made, improper negotiation 
procedure under concept of “acceptance of an initial procurement without 
discussion” should be brought to attention of procurement officials______ 

Mistakes 

Correction 

Although denial of relief under authority to amend or modify contracts 
to facilitate national defense (50 U.S.C. 1431-1485) is not subject to 
review, suspicion of mistake in only offer made under request for pro- 
posals in response to urging by procurement office that was more than 50 
percent less than Govt.’s estimate and which contracting officer failed to 
verify in accordance with par. 2-406 of Armed Services Procurement 
Reg. but accepted on basis of conjectural manufacturing process guessed 
at by Govt. engineer is factual finding that is not final in connection 
with any other form of relief, and contractor is entitled to price adjust- 
ment based on audit of actual contract costs, absent proof of what offer 
would have been but for error. 
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Negotiation—Continued 

National emergency authority 

Ocean transportation 

Program known as “RDSPOND” proposing negotiation of peacetime 
berth-line services based on guarantee of availability of needed services 
in event of emergency, even though services could be bought for less 
without guarantee, is within purview of 10 U.S.C. 2304(a) (16), and nego- 
tiations need not be limited to contractors whose continued existence 
under competitive bidding is doubtful, use of sec. 2304(a) (16) authority 
assuring availability of critical transportation services in interest of 
national defense. However, for requisitioning phase of program, option 
should be retained to proceed under contract or authority of Merchant 
Marine Act of 1986, and Federal Maritime Commission should participate 
in program by fixing rates to bring them within exception to competition 
provided by 10 U.S.C. 2804(g), and by reviewing emergency augmentation 
commitments by berth-line operators._..........-.-..-----.--.-+.---- 199 

Propriety 

The authority to negotiate on basis of only responsive offer out of three 
initial proposals received to furnish a NATO procurement solicited under 
10 U.S.C. 2304(a) (2) is a prenegotiation clearance to contract that grants 
no rights to prospective contractor, and the offer, not lowest 
submitted, exceeding available NATO funds and sufficient time remain- 
ing for negotiation before funds became available, contracting officer was 
obligated under 10 U.S.C. 2304(g) to continue negotiations. Therefore, 
award of contract on basis of negotiated revised proposal to offeror, sub- 
mitting nonresponsive initial proposal that was within competitive range, 
price and other factors considered, was proper even though initial re- 
sponsive offeror who had confirmed prices during negotiations was not 
notified of cutoff date for negotiations.................---------- 449 

Procedures used under request for proposals issued pursuant to 10 
U.S.C. 2804(a)(2) due to urgent need for procurement, where during 
2 years between initial need and contract award repeated revisions 
occurred respecting quantity, dates for receipt and acceptance of pro- 
posals, price, delivery destination, and availability of Govt-owned equip- 
ment, were deficient and deviated from requirements of 10 U.S.C. 
2304(g), contracting agency having failed to simultaneously notify all 
prospective contractors of changes as they occurred during negotiation in 
accordance with par. 8-805.1(e) (il) of Armed Services Procurement 
Reg., and having failed to advise low offeror of final cutoff date for 
negotiations as required by par. 3-805.1(b), based on erroneous deter- 
mination “late” amendment acknowledgment was not for consideration... 582 

Although negotiation procedures conducted prior to award of contract 
for floating bridge sets to be delivered to Vietnam deviated from re- 
quirements of 10 U.S.C. 2304(g) respecting simultaneous notification of 
all prospective contractors of solicitation changes and advice to low 
offeror of common cutoff date for negotiations, award will not be dis- 
turbed due to urgent need for procurement, and on basis cancellation of 
award would subject Govt. to substantial termination costs, However, 
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CONTRACTS—Continued 

Negotiation—Continued 

Propriety—Continued 
repetitions of such deviations must be avoided and future procurements 
will be scrutinized to determine compliance with par. 3—805.1(e)— 
changes notification—and par. 3-805.1(b)—common cutoff date—of 
Armed Services Procurement Reg., thus affording all offerors equal 
nepotiation: eppesteiyiiisul, ds. Ue nk hb oe cc ccccacecesnae 

Preaward plant survey effect 

Negotiations for lower prices under request for proposals prompted 
by unsolicited price revision received subsequent to initiation of pre- 
award survey of low offeror do not constitute auction technique pro- 
hibited by par, 8-805.1(b) of Armed Services Procurement Reg., where 
neither price nor competitive position of low offeror was exposed, pre- 
caution was taken in preaward survey request—which per se does not 
constitute auction technique—to protect information, and determination 
to continue price negotiations was made in good faith. However, whether 
or not unsolicited price reduction should be considered is problem for 
inclusion in study of procedures for handling late proposals and late 
modifications to proposals 

Public exigency 

Created subsequent to initial negotiation 

In negotiation of procurement for cylinder liners, shifting from ex- 
ception to advertised bidding “when it is impossible to draft specifica- 
tions” to public exigency exception, and award to only offeror whose 
product was immediately technically acceptable, and which had been used 
in solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2806(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered had 
been properly resolved under par. 3-804 of Armed Services Procurement 
Reg. However, “or equal” products which were not considered should 
have been forwarded without delay for technical evaluation and possible 


qualification for future procurements, and service claim should have been 
WORN siitiiiche Spincibiscseinnciaiibdiibal sie S sib i acne icin atlaeniemen 
Justification for negotiation 

Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low 
under amended request for proposals issued pursuant to public exigency 
authority of 10 U.S.C, 2804(a) (2) in order to evaluate two offers received 
on common basis of first article testing is not “clarification” of offer but 
negotiation that is not within exceptions to discussion with all offerors 
contemplated by par. 3-805.1(a) (v) of Armed Services Procurement Reg. 
and 10 U.S.C, 2804(g). Although further negotiation was required with 
low offeror under amended proposal, notwithstanding that because of 
satisfying first article testing requirement, offeror possibly would not 
meet price reduction and delivery schedule, cancellation of contract is 
not required due to advanced stage of production 
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Negotiation—Continued 
Request for proposals 
Submission date 
Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufac- 


turers and test their equipment, legality of procurement is unaffected. 


10 U.S.C. 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources cousistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not 
be illegal because some offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 
system procurement on component basis is subject of study 

Sole source basis 

Additional procurement 

The sole-source procurement and award of letter contract for addi- 
tional requirements to contractor awarded initial procurement under 
public exigency authority of 10 U.S.C. 2304(a)(2) was not unreason- 
able exercise of contractor’s discretionary authority to determine extent 
of negotiation in view of emergency status of procurement and fact only 
other offeror under initial request for proposals would need time to 
comply with first article testing requirement. However, in future in 
order to determine possibility of procurement by competitive negotiation, 


elements of anticipated delivery schedule should be formulated with 
EROID :UOINODS ccittiganndsinsd Agim Webdecdwel coeselec eb dulewes! 


Specifications unavailable 
Assumption of risk of performance 

Solicitation under 10 U.S.C. 2804(a)(10) for air conditioners to be 
furnished in accordance with military specifications and Govt. draw- 
ings that discloses possibility of error in technical data package and 
places assumption of risk of performance on successful contractor by 
holding him responsible for identifying and correcting deficiencies and 
providing for reimbursement for deficiencies on predetermined basis and 
also pursuant to changes clause for designated changes violating no law 
or regulation, procedure is acceptable substitute for contractor’s normal 
remedy under the changes clause. The fact that Govt. does not impliedly 
warrant adequacy of drawings and specifications should not affect com- 
petition on common basis nor result in excessive contingency costs to 
BONG lint dccitieite bnew se ee oe 

Basis for exception to formal advertising 

In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper, even if delivery 
schedule was not most favorable offered, in view of fact that failure 
to obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls 
within catalog sales exception, and that ambiguity in discount terms 
offered had been properly resolved under par. 3-804 of Armed Services 
Procurement Reg. However, “or equal” products which were not con- 
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. Negotiation—Continued 
Specifications unavailable—Continued 
Basis for exception to formal advertising—Continued 
sidered should have been forwarded without delay for technical evalua- 
tion and possible qualification for future procurements, and service 
Claiss @hogid -have ‘Deen: VeWiGeOs anon Sint kk cbetietbbicdndacdcccnes 612 
Offer and acceptance 
Acceptance 
Erroneous 
Under invitation for bids to construct building on Govt. land for 
lease to Post Office Dept., with reimbursement to Dept. for cost of site 
t by date specified, award to low bidder after his withdrawal of bid 
, acceptance time extension and prior to acceptance of condition for ex- 
tension—equal time extension for site payment—was inconsistent with 
39 U.S.C. 2108(a) and 2112(2) requiring consummation of post office 
lease agreements in accordance with 41 U.S.C. 5—award to lowest, 
responsible bidder whose bid conforms to advertised specifications. The 
site payment, material requirement that contracting officer could not 
waive, either under original bid or bid extension, award to low bidder 
should be canceled and bid deposit refunded__...-...-.-.------------- 775 
Options 
Cancellation 
Erroneous award 
Failure to designate in bid f.o.b. point of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called ‘Christian 
Doctrine’”—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised___.....____-------------- 593 
Cancellation in its entirety of contract erroneously awarded to non- 
responsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 593, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and 
has demonstrated ability to meet delivery requirements that refutes 
contracting officer’s contrary determination. Upon immediate cancella- 
tion of entire contract, prompt award should be made to lowest bidder__ 689 
Payments 
Minimum billing charge 
Issuance of two unpriced orders, one for items valued at 30¢, other for 
items worth $1.01, that stated “this is a firm order if price is $50 or less” 
to supplier whose policy of charging minimum order price of $50 is 
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Payments—Continued 
Minimum billing charge—Continued 
shown in its quotation is acceptance of supplier’s terms and purchase 
orders became binding contracts for minimum charge upon acceptance 
and performance of orders and, although minimum charge is question- 
able, vouchers including charge may be certified for payment. In addi- 
tion to administrative action taken to consolidate future orders for 
small purchases, provisions should be included in future bid solicita- 
tions to require successful bidder to agree prices will not include mini- 
mum billing charge, but should they, that minimum billing charge will 
be no greater than amount stated in solicitation.._..........-..---~- 168 
Releases 
Payment to other than contractor of record 
Purchaser of manufacturing concern which completed shipment of 
five Govt. contracts assigned to it by seller—where two of contracts 
had been awarded prior to seller’s change of firm name but no filing 
made of change as required by par. 1—-1602 of Armed Services Procure- 
ment Reg., and two of remaining three contracts, with purchaser's 
consent, had been assigned to bank pursuant to 31 U.S.C. 203—may be 
recognized as successor in interest to contractor of record on all five 
contracts, no claim having been received from contractor of record or 
bank. However, consideration of claim for payment under 31 U.S.C. 71, 
requires two releases, one from contractor of record, identifying five 
contracts, other from bank relinquishing any claim against Govt___-_- 196 
Withholding 
Government’s right restricted 
Acceptance of low bid containing provision that “No withholding will 
be allowed without prior written consent of seller’—condition which 
not affecting price, quantity, quality, or delivery could have been deleted 
pursuant to sec. 1-2.404—-2(b) of Federal Procurement Regs.—consum- 
mated a valid and enforceable contract that does not diminish Govt.’s 
right to withhold monies under “Default” provision of contract, Contract 
Work Hours Standards Act, Walsh-Healey Act, internal revenue laws, 
and Govt.’s common law right as creditor. Shouid monies be withheld 
and contractor sue, Govt. could assert claim either as cross-claim or as 
RG Nii iscsi ietetttcivcshevhineis italia cacetetpiatrigecn ahead ciliates nia npidatitlatenael 806 
Laborers and mechanics claims 
Withholding from current contract of wage underpayments due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed”—may not be retained as to wage under- 
payments, no mutuality of obligation existing between collection of 
underpayments by Govt. as trustee and its direct debt liability under 
current contract, but set-off to collect liquidated damages was proper, as 
there is mutuality of obligation between amount due for work performed 
under latest contract and liquidated damages due on account of wage 
underpayments under earlier contracta..............-.-...----..--.. 887 
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ge 06/0) CONTRACTS—Continued 
Performance 
Compliance with specifications 
Price adjustment for noncompliance 
Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
g of successful bidder on two-speed recorders is not legally objectionable. 
2 Even though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 
for toapess.. equipment... css eas 685 
Price adjustment 
Changes 
Delivery, performance, etc., changes 
Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that required 
successful contractor shortly after award to submit list of containers, 
locations, and frequencies of pickup—which it failed to do—were calcu- 
lated to discourage reliance on Govt.’s suggested schedule of pickup 
frequencies and container sizes and not to serve as warranty. Therefore, 
contractor is not entitled to additional compensation for 11 percent 
variation in quantum of work performed—a variation that is not specifi- 
cation “change” that is actionable for failure to issue change order_....§. 576 
The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
assurance by one party that the other may rely on the truth of a given 
representation. No such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is not 
apecificntionm : ChON Waid sncidciitihslnciitiise inal halelendsbilinalhcimedaklibcleticin 576 
Profits 
Recovery 
Claim of low bidder for bid preparation expenses, as well as anticipa- 
tory profits, because all bids under two-step advertised procurement had 
been rejected and lease-purchase agreement negotiated for desired auto- 
matic hydraulic radio reporting system may not be allowed as to 
preparation costs absent proof that procuring agency fraudulently 
induced bids with deliberate intention before bids were tmvited or 
received to disregard all bids except one from company to whom it 
was intended to award contract, whether it was lowest responsible bid 


or not, but even where preparation expenses are allowed, anticipatory 
profits are not recoverable by unsuccessful bidder.................... 471 
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CONTRACTS—Continued 


Protests 
Award approved 
Prior to resolution of protest 
The fact that award of contract is made while protest is pending 
would not violate par. 2-407.9(b) (3) of Armed Services Procurement 
Reg. (ASPR), if administrative determination had been made that 
prompt award will be advantageous to Govt. Therefore, where contract- 
ing agency found that to postpone award would alter performance dates 
of contract with consequent effect on bid price, award made prior to 
resolution of protest is not invalid. However, contracting officer having 
failed to give written notice of award as required under ASPR, 
appropriate steps should be taken to assure future compliance with 
SRIINOR bs dace n eerie dbnisicsshee bhatt el Beatie lS 
Award withheld pending General Accounting Office decision 
Award advantageous to Government 
When contracting officer determines under par. 2—407.9(b) (3) (iii) 
of Armed Services Procurement Reg. that prompt award would be 
advantageous to Govt., and award is properly authorized by higher 
authority, there is no requirement that award be held up pending decision 


by U.S. General Accounting Office in accordance with par. 2—407.9(b) (2) 
CE RR aac entad io chhdsieaiieia eee Us. sia ew 


Request for information v. protest 


Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be preju- 
dicial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misunder- 
standing of specifications. Therefore, to obtain broadest possible com- 
petition, questions relating to meaning of specifications raised before 
bid opening should be treated as requests for information rather than 
as protests, particularly when award must be made prior to resolution 
of questions by U.S. General Accounting Office under protest procedure 
Releases 

Payments. (See Contracts, payments, releases) 

Requirements 

Estimated amounts not warranty 

Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that 
required successful contractor shortly after award to submit list of 
containers, locations, and frequencies of pickup—which it failed to 
do—were calculated to discourage reliance on Govt.’s suggested schedule 
of pickup frequencies and container sizes and not to serve as warranty. 
Therefore, contractor is not entitled to additional compensation for 
11 percent variation in quantum of work performed—a variation that is 


not specification “change” that is actionable for failure to issue change 
Cs iind hinted iia te Riindiatisidiies Bel itiiiiialiniiabiadbibiiids 
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CONTRACTS—Continued 
Requirements—Continued 

Estimated amounts not warranty—Continued 

The word “warranty” is not simple to define—at a minimum, a 
warranty, whether an expressed or implied warranty, is something 
of an assurance by one party that the other may rely on the truth of a 
given representation. No such assurance is implied under requirements 
contract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of con- 
tainers, locations, and frequencies of pickups and, therefore, contractor 
is not entitled to additional compensation on basis of 11 percent varia- 
tion between work performed and Govt.’s suggestions—a variation that 
is not specification change............---._...---__-_----------.-.-- 576 

Federal supply catalog system 

Evaluation of bids 

Establishment of weight factors to evaluate bids under invitation 
contemplating requirements contract subject to maximum order limita- 
tion for delivery to single destination on basis of previous procurement 
experience on 71 out of 249 items of shelving classified under Federal 
Supply Catalog system to be purchased, and assignment of token weight 
to remainder of 249 items is realistic method of evaluation which does 
not result in unbalanced bidding. Therefore, even though it would have 
been preferable to evaluate bids by using f.0.b. origin prices, there is 
no objection to award under solicitation, bids having been exposed and 
evaluated on common basis, and fact that in future procurements, 
most meaningful method of obtaining competitive prices will be used___ 62 

Use propriety 

Determination to use requirements contract to satisfy needs of Govt. 
for storage and display shelving classified under Federal Supply Catalog 
system—contract to be subject to maximum order limitation for delivery 
to single destination—is valid determination within ambit of sound 
administrative discretion where term contract conforms to criteria 
established in par. 101—25.101-4 of Federal Property Management Regs. 
and results in overall economy to Govt., and there is no reason to antici- 
pate abuse of contract’s maximum order limitations and year end pur- 
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Future needs charged to current appropriations 

Proposed multi-year contracting for Federal Supply Service require- 
ments to effect savings in repair and rehabilitation of business machines, 
typewriters, and furniture, contracts to be financed by using Federal 
Supply Fund and Automatic Data Processing Fund and by reimbursing 
funds from fiscal year appropriations of requisitioning agencies would 
violate appropriation restrictions of 41 U.S.C. 11; 81 id. 665(a); id. 
712a, and absent congressional approval, contract term must be restricted 
: to 1-year period. Although A-60589, July 12, 1935, permitting require- 
ment contracts uader fiscal-year appropriations to cover 1-year periods 
f extending beyond end of fiscal year is not technically correct, practice 
having been followed for over 30 years in reliance upon decision, there 
is no objection to its continuance: ...............-....-..-........--. 497 
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CONTRACTS—Continued 
Requirements—Continued 

Multiyear procurement 

Although General Supply Fund authorized by sec. 109 of Federal 
Property and Administrative Services Act of 1949, as amended, is avail- 
able without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be 
made for periods in excess of 2 years, even though funds are available 
for total estimated quantities required, in absence of specific legisla- 
tive authority or prior determination by U.S. General Accounting 
Office that procurement will not be in derogation of purposes of 
RE VeC tin + MANNON when cicicittibv enema eeetisctestrtim pin ibinsectibsehts Sion kitseeddittonss 

Overlapping awards 

Award of requirements-type contract for delivery of uniforms during 
calendar year 1969 for part of requirements that arose during period 
of existing contract expiring Dec. 31, 1968, and providing for delivery 
early in 1969 was in derogation of terms and conditions of prior con- 
tract that could have resulted in legal liabilities had second contract 
not been awarded to contractor performing under first contract—low 
bidder having qualified his bid. Although no useful purpose would be 
served by cancellation of second contract as successful bidder is obligated 
to supply requirements for uniforms to be delivered early in 1969 under 
first contract, action should be taken to preclude reoccurrence of circum- 
stances surrounding award of second contract........................ 
Research and development 

Conflicts of interest prohibitions 

The fact that low bidder under invitation for Terminal, Telegraph- 
Telephone system had in development of system furnished under contract 
productive drawings used in preparation of applicable military specifica- 
tions does not require that bidder be barred under Rule 2—“Restrictions 
on Future Procurements’—of Dept. of Defense Directive 5500.10 govern- 
ing conflicts of interest of contractors who furnish Govt. with engineer- 
ing or technical services in connection with initiation of new systems, 
programs, or specifications. Bidder not only did not furnish “complete 
specifications” restricted by Rule 2, but drawings obtained under produc- 
tion contract awarded by competitive bidding, their use is within excep- 
tion to Rule 2 of Directive relating to “contracts for developmental or 
prototype items.” ..ncnccnntsishalisisidnsdbdsbintiecbbaobnstatien 

Technical deficiencies of proposals 

Evaluation propriety 

The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C—5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that reflect 
detailed and rigid requirements is procedure that is not in accord with 
information standards prescribed by par. 3-501(b) of Armed Services 
Procurement Reg. and by par. 4—106 of regulation specifically relating to 
research and development contracts. Therefore, procedure should be 
corrected to provide offerors be informed of all evaluation factors in- 
volved in procurement and of relative weights to be attached to each 
ee: 
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Page | CONTRACTS—Continued Page 
Service Contract Act of 1965. (See Contracts, labor stipulations, Service 
; Contract Act of 1965) 
r Small Business concerns, (See Contracts, awards, small business concerns) 
5 Specifications 
' Addenda acknowledgment. (See Contracts, specifications, failure to 
z furnish something required, addenda acknowledgment) 
' Adequacy 
' Complex procurements 
i Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
' curement Reg. in all military fixed-price construction contracts to pro- 
497 ' vide that omissions from drawings or specifications, or misdescription 
of details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shull not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2306 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt., and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
OG DD: Nile i tidicbiienctinites ideimisdidindniieidccmdes 90 
Ambiguous 
Clarification 
Before bidding 
i Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be prejudi- 
cial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misun- 
derstanding of specifications. Therefore, to obtain broadest possible 
competition, questions relating to meaning of specifications raised before 
bid opening should be treated as requests for information rather than 
as protests, particularly when award must be made prior to resolution of 
questions by U.S. General Accounting Office under protest procedure... 415 
What constitutes an ambiguity 
Allegation of ambiguity made after award of contract that bidding 
schedule created uncertainty as to whether Govt. desired prices on 
{ packaging or data items in furnishing of geodetic rods is not sustained 
where there is only one reasonable interpretation of meaning of schedule, 
for ambiguity exists only if two or more reasonable interpretations are 
possible. Appropriate time to allege ambiguity and seek clarification of 
uncertainty is prior to time for submission of bids, and protest after 
| bid opening on matters one would reasonably expect to have clarified 
i during period when bids are prepared, tends to cause doubt as to purpose 
| onl Validity Of DUCte nck iieiie tidbit neal 157 
t Attachments 
Omission 
i Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for 
814 i bids of contracting agency’s Contract Clause Book provisions concerning 


702 





878 INDEX DIGEST 


CONTRACTS—Continued 
Specifications—Continued 
Attachments—Continued 
Omission—Continued 
availability of specifications—term considered to include packaging 
sheets—satisfying requirement in 10 U.S.C. 2305(b) that if descriptive 
language and attachments necessary to full and free competition that are 
omitted from invitation are otherwise accessible to all competent and 
reliable bidders, invitation is not invalid. 
Brand name or equal (See Contracts, specifications, restrictive, particu- 
lar make) 
Changes, revisions, etc. 
Increased cost liability 
Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that re- 
quired successful contractor shortly after award to submit list of con- 
tainers, locations, and frequencies of pickup—which it failed to do— 
were calculated to discourage reliance on Govt.’s suggested schedule of 
pickup frequencies and container sizes and not to serve as warranty. 
Therefore, contractor is not entitled to additional compensation for 11 
percent variation in quantum of work performed—a variation that is 
not specification “change” that is actionable for failure to issue change 


The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
assurance by one party that the other may rely on the truth of a given 
representation. No'such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is 
not specification change 

Clarification. (See Contracts, specifications, ambiguous, clarification) 

Conformability of equipment, etc., offered 

Minimum responsive bid v. superior bid 

If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their 
needs and not maximum quality obtainable as public advertising statutes 
do not authorize agency to pay higher price for article which may be 
superior to one that adequately meets its needs. 

Samples, etc., deviating from specifications 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of twow«speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match 
price of successful bidder on two-speed recorders is not legally objec- 
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Specifications—Continued 

Conformability of equipment, etc., offered—Continued 

Samples, etc., deviating from specifications—Continued 
tionable. Even though two-speed equipment is superior to one-speed 
recorder, if bidder had indicated intent to supply two-speed equipment 
for one-speed equipment bid on, it would not have been entitled to award 
at bid price higher than that offered by two-speed equipment bidder, 
and it is by virtue of invitation and award that bidder may be consid- 
ered contractor for two-speed equipment___.._...-..--_-----.-.------ 
Technical deficiencies 
Evaluation standards unknown to bidders 

An administrative determination based on unadvertised standards 
that elevating platforms offered by low bidder were technically inade- 
quate to serve needs of Govt. contravenes established principles govern- 
ing formal advertising that require bid evaluation to be based on 
objectively determinable factors made known to bidders in advance; 
that do not permit rejection of bid for failure to specify feature not 
required by invitation; and that require inclusion in specifications of 
requirement for submission of technical or descriptive data if needed 
for evaluation purposes. Although low bid should not have been rejected 
nor award made on basis of nonresponsive second lowest bid, cancella- 
tion of contract close ito delivery date would serve no useful purpose ; 
however, steps should be taken to preclude recurrence of such 
tI RIOR. ccccnnnmnniemmetnmmmnmae 22, gt TET ee eens 

Negotiated procurement 

The procedure of stating Govt.’s requirements in request for proposals 
for design, fabrication, and installation of weighing scales system for 
C-5A aircraft in broad general terms, emphasizing reliance on ingenuity 
of offerors to propose actual design of system, and then without further 
negotiation to reject 6 out of 7 proposals for technical reasons that reflect 
detailed and rigid requirements is procedure that is not in accord with 
information standards prescribed by par. 3-501(b) of Armed Services 
Procurement Reg. and by par. 4-105 of regulation specifically relating 
ito research and development contracts. Therefore, procedure should be 
corrected to provide offerors be informed of all evaiuation factors in- 
volved in procurement and of relative weights to be attached to each 
DRE, cnddinctttentntacnanernninmsuabiiiitaaiecomim tata 
Notice 

The failure before pids were invited on second step of two-step for- 
mally advertised procurement to furnish separate notice to bidder of 
technical unacceptability of low alternate proposal submitted not as sepa- 
rate package but incident to clarification of unacceptable original pro- 
posal does not constitute acceptance of low alternate proposal. Provision 
in sec. 1-2.503-1(b)(5) of Federal Procurement Regs,, as well as in 
administrative regulation, for notice of technical unacceptability of 
proposal under two-step advertised method of procurement is procedural 
right that does not go to essence of award, and rejection of alternate 
proposal will not be questioned, absent evidence determination was ar- 
bitrary, capricious, or made in bad faith_ 
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CONTRACTS—Continued 
Specifications—Continued 
Defective 
Contractor v. Government responsibility 
Solicitation under 10 U.S.C. 2304(a) (10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiencies on predetermined basis and also pur- 
suant to changes clause for designated changes violating no law or regu- 
lation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clause. The fact that Govt. does not impliedly warrant 
adequacy of drawings and specifications should not affect competition on 
common basis nor result in excessive contingency costs to Govt__._.__. 
While all offerors under request for proposals issued pursuant to 10 
U.S.C. 2304(a) (10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible for 
determining, identifying, and correcting any discrepancy, error, or defi- 
ciency in design or technical data in lieu of Govt.’s implied warranty of 
adequacy of drawings and specifications may not have familiarity with 
drawings equal to that of firm previously producing equipment, same is 
true in any procurement involving prior producers, and such natural com- 
petitive advance is one which procurement laws do not recognize as 
unlawful or even necessarily undesirable........-...-.---------~---. 
Corrective action recommended 
An invitation for Argon Laser with Ceramic Discharge Tube, Carson 
Model SP-300 or equal that failed to indicate whether all or some of 
specification details were salient features or characteristics essential to 
needs of Govt. is defective invitation that provided no basis for determi- 
nation made under par. 1—-1206.4 of Armed Services Procurement Reg. to 
effect that deviations in successful bid which failed to comply with im- 
portant aspects of invitation were minor or inconsequential, and deterred 
brand name manufacturer from offering lower priced “or equal” item. In 
future procurements utilizing brand name or equal descriptions, actual 
needs should be determined in advance and only those needs set forth as 
salient characteristics in appropriate terms in invitation.._..........-- 
Descriptive data 
Inadequate 
Award made nonetheless 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject 
to review by U.S. General Accounting Office, and where in evaluation of 
third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive lit- 
erature is considered, determination that bid wag responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
ment by formal advertising................ idan 
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CONTRACTS—Continued 
Specifications—Continued 
Descriptive data—Continued 
Omission from invitation 
Omission of packaging sheets referred to on bid schedule as being 
“attached” is not fatal, incorporation by reference in invitation for bids 
of contracting agency’s Contract Clause Book provisions concerning 
availability of specifications—term considered to include packaging 
sheets—satisfying requirement in 10 U.S.C. 2305(b) that if descriptive 
language and attachments necessary to full and free competition that are 
omitted from invitation are otherwise accessible to all competent and 
reliable bidders, invitation is not invalid 
Purpose 
Requirement for inclusion of drawings and descriptive data in bids 
on dehumidifiers without defining its purpose and effect and without 
stating noncompliance would preclude bid consideration, and which had 
as its purpose determining whether product offered will conceivably 
meet specifications and to generally establish what bidder proposed to 
furnish, is requirement directed toward determining responsibility of 
bidder rather than responsiveness of bid and there is no valid basis for 
rejecting low bid solely for failure to submit drawings and data. How- 
ever, if acceptable product cannot be procured without descriptive litera- 
ture indicating exactly what bidder proposes to furnish, invitation 
should be canceled and reissued in compliance with sec. 1—2.202—5 of Fed- 
eral Prudwrensent Teg ewok ht ttl enedstitiiided 
“Requirements” clause in invitation 
An administrative determination based on unadvertised standards that 
elevating platforms offered by low bidder were technically inadequate 
to serve needs of Govt. contravenes established principles governing for- 
mal advertising that require bid evaluation to be based on objectively 
determinable factors made known to bidders in advance; that do not 
permit rejection of bid for failure to specify feature not required by 
invitation; and that require inclusion in specifications of requirement 
for submission of technical or descriptive data if needed for evaluation 
purposes. Although low bid should not have been rejected nor award 
made on basis of nonresponsive second lowest bid, cancellation of con- 
tract close to delivery date would serve no useful purpose ; however, steps 
should be taken to preclude recurrence of such situation 
Voluntary submission 
Nonconformance to specifications 
A bid on automotive infrared exhaust gas analysis systems which in- 
cluded unsolicited descriptive literature that did not conform to specifi- 
cations, but accompany letter considered part of bid offered to meet speci- 
fication, is responsive bid where unsolicited nonresponsive descriptive 
literature did not qualify bid or affect Govt.’s right to require conformity 
with specifications. Absent qualification in bid, compliance with specifi- 
cations determinative on basis of product and not on speculative inter- 
pretations of unsolicited descriptive literature, acceptance of noise level 
in systems as minor deviation, correction of which would have negligible 
effect on price was within province of contracting agency 
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CONTRACTS—Continued Page 

Specifications—Continued 

Deviations 

Delivery provisions 

The failure of low bidder to furnish guaranteed maximum weight 
and maximum dimeusions for shipping containers required under second- 
step of two-step multi-year procurement for transceivers to be delivered 
f.o.b. origin is deviation that is distinguishable from type of bid irregu- 
larity covered by “triviality” or “de minimus” rule, and omission did not 
render bid nonresponsive where maximum shipping cost was ascertain- 
able from other information contained in invitation—size and weight of 
transceiver—there is no question as to bidder’s undertaking to meet all 
requirements of specifications, including delivery, and that on basis of 
possible transportation costs, low bidder had offered most advantageous 
Oba Gb Gh was he isd ae uabisbbb diets aseileuie 357 

Failure to designate in bid f.o.b. poiat of origin as required by invita- 
tion was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine”—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated 
in invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.o.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option should not be exercised__._.......------.-------- 598 

Cancellation in its entirety of contract erroneously awarded to nonre- 
sponsive bidder who had failed to furnish f.o.b. origin shipping point 
information is required rather than just cancellation of option directed 
in 48 Comp. Gen. 598, where cancellation will pose no problem respecting 
emergency need for procurement and contingent liability of Govt. under 
canceled contract, in view of fact next lowest bidder is willing to pur- 
chase inventory items involved in canceled contract and to hold Govt. 
harmless from any liability resulting from contract cancellation, and has 
demonstrated ability to meet delivery requirements that refutes contract- 
ing officer’s contrary determination. Upon immediate cancellation of 
entire contract, prompt award should be made to lowest bidder__.____ 689 

The mere insertion by Govt. of symbol “X” in particular box of invi- 
tation not automatically incorporating provision in resulting contract, 
identified bid term or condition requires some affirmative action on part 
of bidder to establish his agreement to comply with bid term or condi- 
tion and, therefore, failure of bidder to respond to boxed “X” regarding 
f.0.b. origin shipping point information relating to responsiveness of his 
bid, failure must be treated as though bidder had taken deliberate excep- 
tion to material provision of advertised invitation........._.....-..-. 689 

Informal v. substantive 
Cost information 

Refusal to submit certified cost apportionment that satisfies statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Cost information—Continued 
cost apportionment data to circumvent statutory cost limitations is re- 
garded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available 
to determine whether statutory cost limitations have been met by 
bidder :aetiteo bos seeebone te le ies ori se Sel Bt 
Invitation to bid provisions 
Where low bid is properly held nonresvonsive because bidder failed to 
return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine” enunciated in 312 F.2d 418—doctrine to 
effect that contract clauses required by statutory regulations are incor- 
porated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award and, therefore, “Christian 
doctrine” relating to construction of executed contract may not be invoked 
to insert conditions in bid after bid opening and before award, and 
matter is for resolution under rule that in case of missing papers intention 
of bidder is to be determined from bid as submitted__._._.__.__._.________ 
Payment date for Government land 
Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 39 U.S.C. 2108 
(a) and 2112(2) requiring consummation of post office lease agreements 
in accordance with 41 U.S.C. 5—award to lowest, responsible bidder 
whose bid conforms to advertised specifications. The site payment, ma- 
terial requirement that contracting officer could not waive, either under 
original bid or bid extension, award to low bidder should be canceled 
and b6é Gepoult: rete tia iii es cen cebibi cen seni isn 
Drawings 
Omissions and misdescriptions 
Inclusion of clause required by par. T-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to provide 
that omissions from drawings or specifications, or misdescription of 
details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shall not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2305 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt. and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
not be questioned ...........2....cnn nnn nen one nn ae conn wenn cenenennneses 
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CONTRACTS—Continued 


Specifications—Continued 
Failure to furnish something required 
Addenda acknowledgment 
Certified mail, etc., records in lieu 
Cancellation of award to second low bidder under invitation for bids 
that contained small business set-aside for alteration of Veterans Admin- 
istration hospital building and award to low bidder initially denied award 
for failing to acknowledge addenda that affected price increase in space 
provided on bid form for number and addenda date was proper where 
invitation prescribed that certified mail and telegraph company records 
would be considered acknowledgment of amendment and certified mail 
receipt for addenda had been signed by official of low bidder and received 
prior to bid opening. Therefore, receipt of addenda having been acknow]l- 
edged by method specified in invitation, low bidder obligated to comply 
with its terms was entitled to award under 41 U.S.C. 253(b) and sec. 
1-2-407.1 of Federal Procurement Regs_..........-...-.-----_---.--- 
Waiver 
When failure to acknowledge amendment to invitation prior to opening 
of bids does not affect price, quantity, or quality, rule for application is 
that if it can be shown that bidder, upon acceptance of bid, could be re- 
quired to perform at bid price in accordance with all terms and condi- 
tions of amended invitation, bid rejection is not required. Therefore, 
failure of low bidder to acknowledge two amendments under invitation 
for indefinite quantity of floodlight sets, one merely repeating packing 
requirements of Navy specifications incorporated in invitation, other re- 
laxing delivery from 90 to 120 days—even though as result Govt. could 
require delivery of more units—not affecting price, quality, or quantity, 
failure may be waived as bid informality_....._........-------.---.-- 
Bid signature 
Rejection of only bid received before bid opening because it was not 
signed was not required by par. 2-405 of Armed Services Procurement 
Reg., but representative who had delivered bid should have been per- 
mitted to sign it, not on basis that his authority to bind bidder was known 
or made obvious by his conduct, but because bid was only one received 


and neither question of bidder option to elect after bid opening whether 
or not to be bound, nor question of prejudice to other bidders was in- 
volved—only other bid received being acceptable late bid submitted at 
higher price. Therefore, unsigned bid must now be treated as if permis- 
sion to sign it had been given and bid may be considered for award__~-~- 
Cost data 

Refusal to submit certified cost apportionment that satisfles statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
cost apportionment data to circumvent statutory cost limitations is 
regarded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available to 
determine whether statutory cost limitations have been met by bidder___ 
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Page CONTRACTS—Continued Page 
Specifications—Continued 
Failure to furnish something required—Continued 
Information 
Buy American Certificate 
Under invitation permitting bidders to offer either domestic or foreign- 
end products, low bidder—an English concern—notwithstanding its fail- 
ure to list in Buy American certificate that it would furnish foreign-end 
products has submitted bid which on its face complies in all material 
respects with invitation and, therefore, such bid must be regarded as 
responsive. Effect of acceptance of such bid is matter of evaluation 
rather than responsiveness. Accordingly, acceptance of low bid which was 
corrected to show that equipment was to be manufactured in Great 
Britain, fact known to the contracting personnel, and which remained 
low after evaluation under Buy American standards was not prejudicial 
to other bidders and resulted in contract as intended by parties_.___.___- 142 
738 Delivery, etc., information 
Telegraphic bid on additional gallons of turbine fuel, aviation JP-4, 
to be shipped on f.0.b. origin basis that did not specify point of origin, 
information that also was not furnished in confirming letter, properly was 
rejected as nonresponsive where f.o.b. shipping point could not be ascer- 
tained by reading of bid as whole. Although small business bidder has 
only one refinery and it was identified in both telegram and confirming 
letter, fuel being obtainable from ~wide number of sources, and bidder 
having listed in its basic bid three different origin points for four separate 
increments of JP-4 grade fuel, Govt. could neither determine transpor- 
tation costs for evaluation purposes, nor if it accepted bid, legally bind 
pidder to deliver at-ite reinéty: = -. 55.5.2 cec ccc 790 
555 Descriptive data sufficiency 
While finding of responsiveness to invitation requesting bids for 
“Microwave System” in accordance with one of four configurations, bids 
to be evaluated in numerical order with award to lowest responsive 
bidder under schedule selected, regardless of cost, is factual determina- 
tion to be made by contracting agency, manner of evaluation is subject 
to review by U.S. General Accounting Office, and where in evaluation of 


third low bid submitted on configuration I—first two bids having been 
rejected for failure to comply with technical and delivery requirements 
of specifications—information outside bid and required descriptive litera- 
ture is considered, determination that bid was responsive was not in 
compliance with statutory and regulatory provisions governing procure- 
ment by formal advertising...--~.222-......2.ccsccccn ccs cecccececce 420 
Experience data of equipment offered 

Experience requirements clause in invitation for multi-year procure- 
ment of diesel-engine generator units for 13 power plants for Sentinel 
System that specified overall capabilities and reliability that must be 
attained by any unit offered by bidder is considered as going to re- 
sponsiveness of bid and not responsibility of bidder in view of critical 
nature of procurement and express language of experience requirements 
: coupled with cautionary notice that experience data must be submitted 
with bid. Therefore, rejection of low bid for failure to submit required 
operating experience of units offered before bid opening time was proper, 
for to accept such information after bids were opened would be prej- 
ee 291 
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CONTRACTS—Continued 

Specifications—Continued 

Failure to furnish something required—Continued 

Invitation to bid provisions 

Where low bid is properly held nonresponsive because bidder failed to 
return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of parties, 
so-called “Christian doctrine’ enunciated in 312 F. 2d 418—doctrine to 
effect that contract clauses required by statutory regulations are incor- 
porated by law in contract—is not for application. Issue of bid respon- 
siveness is for determination prior to award and, therefore, “Christian 
doctrine” relating to construction of executed contract may not be in- 
voked to insert conditions in bid after bid opening and before award, and 


matter is for resolution under rule that in case of missing papers inten- 
tion of bidder is to be determined from bid as submitted 


Furnishing more than contract requirements 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, de- 
livery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
of successful bidder on two-speed recorders is not legally objectionable. 
Even though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 
Sow £670-600k CUD sincannoccsmcnininpegntihtatebinte chincinlensiniie 

Minimum needs requirement 

Erroneously stated 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 
eS 

Superior products 

If low bid meets minimum requirements prescribed in invitation for 
bids, fact that product offered may be inferior to that offered by other 
bidders does not preclude consideration of low bid. Procurement agencies 
of Govt. are only required to prepare specifications describing their needs 
and not maximum quality obtainable as public advertising statutes do 
not authorize agency to pay higher price for article which may be 
superior to one that adequately meets its needs 
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CONTRACTS—Continued 
Specifications—Continued 
Misdescriptions, etc. 

Construction contracts 


Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to pro- 
vide that omissions from drawings or specifications, or misdescription 
of details of work necessary to carry out intent of drawings and spec- 
ifications, or details which are customarily performed shall not relieve 
contractor from performing omitted or misdescribed details of work is 
not restrictive of full and free competition contemplated by 10 U.S.C. 
2305(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that 
contracting agency has primary responsibility for drafting specifica- 
tions to meet requirements of Govt., and clause is reasonable and neces- 
sary in performance of complicated construction contracts, general usage 
of clause will not be questioned 


Propriety 

Invitation for floodlight sets requiring Govt. to purchase minimum 
of 963 units and obligating prospective contractor to supply up to 3,000 
units and to offer separate prices on two different types of packing on 
minimum quantity and on difference between minimum and maximum 
quantities, or 2,037 units—bids to be evaluated on basis of 50 percent of 
each type packing—meets requirements prescribed by par. 3-409.3 of 
Armed Services Procurement Reg. for indefinite quantity procurement, 
notwithstanding failure to advertise exact number of each type packing 
to be procured under minimum quantity, regulation only requiring state- 
ment of minimum and maximum quantities of item to be purchased and 
not of collateral items such as packing 

Restrictive 

Particular make 
“Or equal” product acceptability 

In negotiation of procurement for cylinder liners, shifting from excep- 
tion to advertised bidding “when it is impossible to draft specifications” 
to public exigency exception, and award to only offeror whose product 
was immediately technically acceptable, and which had been used in 
solicitation to identify item, were not legally improper; even if delivery 
schedule was not most favorable offered, in view of fact that failure to 
obtain cost and pricing data prescribed by 10 U.S.C. 2306(f) falls within 
catalog sales exception, and that ambiguity in discount terms offered 
had been properly resolved under par. 3-804 of Armed Services Procure- 
ment Reg. However, “or equal” products which were not considered 
should have been forwarded without delay for technical evaluation and 


possible qualification for future procurements, and service claim should 
have been verified 


Salient characteristics 
An invitation for Argon Laser with Ceramic Discharge Tube, Carson 
Model SP-300 or equal that failed to indicate whether all or some of 
specification details were salient features or characteristics essential to 
needs of Govt. is defective invitation that provided no basis for deter- 
mination made under par. 1-1206.4 of Armed Services Procurement Reg. 
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CONTRACTS—Continued Page 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics—Continued 
to effect that deviations in successful bid which failed to comply with 
important aspects of invitation were minor or inconsequential, and 
deterred brand name manufacturer from offering lower priced “or equal” 
item. In future procurements utilizing brand name or equal descriptions, 
actual needs should be determined in advance and only those needs set 
forth as salient characteristics in appropriate terms in invitation._...__ 441 
Proprietary item, process, etc. 

An award to seventh highest bidder out of eight bidders submitting 
responsive bids to an invitation for desks that incorporated unessential, 
restrictive proprietary specifications, is based on desire, for superior 
product and not on minimum needs of Govt. and, therefore, requirements 
of par. 1-1201 of Armed Services Procurement Reg. (ASPR) that invita- 
tions state minimum needs, describe supplies and services so as to en- 
courage competition, and eliminate restrictive features that might limit 
acceptability of product were disregarded. To assure full and free com- 
petition contemplated by par. 1-1206.1(a) of ASPR, future advertised 
specifications for desks should accurately reflect only actual minimum 
SOD 6k Bi leslie allah iil veaictahnctieitltiasideaintnaines 

Review of specifications 

Failure to use procedure prescribed in Solicitation Instructions and 
Conditions of invitation to effect any explanation desired by bidder in 
regard to solicitation must be in writing and with sufficient time allowed 
for reply to reach bidders before submission of bids, and which provided 
for amendment of solicitation should requested information be prejudi- 
cial to other bidders, no doubt deprived Govt. of responsive bid from 
bidder whose allegation of restrictive specifications indicated misunder- 
standing of specifications. Therefore, to obtain broadest possible competi- 
tion, questions relating to meaning of specifications raised before bid 
opening should be treated as requests for information rather than as pro- 
tests, particularly when award must be made prior to resolution of 
questions by U.S. General Accounting Office under protest procedure.....§ 415 

Samples 

Preproduction sample requirement 
Sample superior to contract 

Under Federal Supply Schedule contract for one-speed recorders 
awarded pursuant to invitation soliciting bids on four speed classes, 
approval as acceptable of two-speed recorder preproduction sample, 
delivery of superior two-speed equipment at no additional cost to Govt., 
and subsequent price reduction under terms of contract to match price 
of successful bidder on two-speed recorders is not legally objectionable. 

Bven though two-speed equipment is superior to one-speed recorder, if 
bidder had indicated intent to supply two-speed equipment for one-speed 
equipment bid on, it would not have been entitled to award at bid price 
higher than that offered by two-speed equipment bidder, and it is by 
virtue of invitation and award that bidder may be considered contractor 





a4 


ep ro 


OS one 


ONE EY eS EH 


SENN TD SE IEE SF OL TIEN OTS 


INDEX DIGEST 


CONTRACTS—Continued 


Specifications—Continued 

Samples—Continued 

Preproduction sample requirement—Continued 
Waiver 

Action permitting reduction in price and waiver of first article testing 
on basis of previous product acceptability which made high offer low 
under amended request for proposals issued pursuant 'to public exigency 
authority of 10 U.S.C. 2304(a) (2) in order to evaluate two offers re- 
ceived on common basis of first article testing is not “clarification” of 
offer but negotiation that is not within exceptions to discussion with 
all offerors contemplated by par. 3-805.1(a)(v) of Armed Services Pro- 
curement Reg. and 10 U.S.C. 2304(g). Although further negotiation was 
required with low offeror under amended proposal, notwithstanding that 
because of satisfying first article testing requirement, offeror possibly 
would not meet price reduction and delivery schedule, cancellation of 
contract is not required due to advanced stage of production___.._____ 

The sole-source procurement and award of letter contract for addi- 
tional requirements to contractor awarded initial procurement under 
public exigency authority of 10 U.S.C. 2304(a) (2) was not unreasonable 
exercise of contractor’s discretionary authority to determine extent of 
negotiation in view of emergency status of procurement and fact only 
other offeror under initial request for proposals would need time to 
comply with first article testing requirement. However, in future in 
order to determine possibility of procurement by competitive negotiation, 
elements of anticipated delivery schedule should be formulated with more 
ROCIO, wiaihsdi diideitctiiciii niin cae debaisiieibiidiabceeidendiahlantds 

Time for submission 

Bid samples forwarded by commercial truck which were not timely 
delivered due to conditions of local unrest may not be considered under 
invitation which in soliciting bids for requirements contract provided for 
consideration of late samples only when sent by certified or registered 
mail and precluded reapplication of previously submitted samples. 
Bidders on notice that samples were integral part of bid for evaluation 
purposes, submission of samples is not considered mere technicality 
that may be waived. Therefore, bidder in using commercial trucking 
assumed risk of late delivery, and samples not having been forwarded 
as required for consideration under provisions governing late bids, re- 
jection of low bid is proper under sec. 1—2.308-5 of Federal Procurement 


Propriety 
Foreign subcontractors 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
‘that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete con- 
struction of naval vessels in foreign shipyards, is not prohibited. The hull 
components constituting less than 10 percent of total value of submarine, 
and work to be performed in foreign shipyard but 39 percent of value 
of hull, welding and assembly services proposed are not considered ves- 
gel construction contemplated by appropriation act prohibitions and, 
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CONTRACTS—Continued 

Subcontracts—Continued 

Propriety—Continued 

Foreign subcontractors—Continued 

therefore, Navy may consent to subcontracting of services to Canadian 
QO acciictaetnltaldindindibi Midis Mibeitalihindbindtishicisinadibbahnbsbid Sides 
Warranties 

Deviation from specifications 

Provisions in invitation for trash and garbage removal that suggested 
bidders inspect Veterans Administration Hospital where services were 
to be performed for full information concerning “the character and 
conditions under which the service is to be performed,” and that required 
successful contractor shortly after award to submit list of containers, 
locations, and frequencies of pickup—which it failed to do—were calcu- 
lated to discourage reliance on Govt.’s suggested schedule of pickup fre- 
quencies and container sizes and not to serve as warranty. Therefore, 
contractor is not entitled to additional compensation for 11 percent varia- 
tion in quantum of work performed—a variation that is not specification 
“change” that is actionable for failure to issue change order__.._____- 

The word “warranty” is not simple to define—at a minimum, a war- 
ranty, whether an expressed or implied warranty, is something of an 
‘assurance by one party that the other may rely on the truth of a given 
representation. No such assurance is implied under requirements con- 
tract for trash and garbage removal where Govt. had “suggested” pickup 
schedule and container sizes and contractor after award was “required” 
to inspect work area and submit its own list of containers, locations, and 
frequencies of pickups and, therefore, contractor is not entitled to addi- 
tional compensation on basis of 11 percent variation between work per- 
formed and Govt.’s suggestions—a variation that is not specification 


Implied 
Assumption of risk by contractor in lieu 

Solicitation under 10 U.S.C. 2304(a) (10) for air conditioners to be 
furnished in accordance with military specifications and Govt. drawings 
that discloses possibility of error in technical data package and places 
assumption of risk of performance on successful contractor by holding 
him responsible for identifying and correcting deficiencies and providing 
for reimbursement for deficiencies on predetermined basis and also pur- 
suant to changes clause for designated changes violating no law or regu- 
lation, procedure is acceptable substitute for contractor’s normal remedy 
under the changes clause. The fact that Govt. does not impliedly warrant 
adequacy of drawings and specifications should not affect competition 
on common basis nor result in excessive contingency costs to Govt____.- 

While all offerors under request for proposals issued pursuant to 10 
U.8.0. 2804(a) (10) for air conditioners and providing for successful 
contractor to assume risk of performance by holding him responsible for 
determining, identifying, and correcting any discrepancy, error, or defi- 
ciency in design or technical data in lieu of Govt.’s implied warranty of 
adequacy of drawings and specifications may not have familiarity with 
drawings equal to that of firm previously producing equipment, same 
is true in any procurement involving prior producers, and such natural 
competitive advantage is one which procurement laws do not recognize 
as unlawful or even necessarily undesirable. ............___...---..—.. 
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coURTS 
Costs 
Transcripts 
The Administrative Office of U.S. Courts authorized in view of Tate v. 
U.S., 359 F. 2d 245 (1966), to furnish transcripts for defendants prose- 
cuted and convicted in U.S. side of Court of General Sessions who are 
allowed ‘to appeal to Dist. of Columbia Court of Appeals in forma 
pauperis, may charge transcript fees to appropriations made for costs 
incurred under 28 U.S.C. 753(f), and such costs are not limited to $300 
imposed by Criminal Justice Act of 1964 (18 U.S.C. 3006A(a)), but 
payment for transcripts may be made in manner used to pay for tran- 
scripts for defendants prosecuted in U.S. District Courts in cases where 
coat. of teanserint excoedia :GB00 nn. cciiccs teiniinannunenie denne name 
Decisions 
Merlyn B. Horn v. United States, 185 Ct. Cl. 795. (See Pay, retired, 
fleet reservists, retainer pay withholdings, disability compensation 
as civilian) 
District of Columbia 
Court of General Sessions 
Transcripts 
Although indigent defendants prosecuted by U.S., whether in U.S. 
branch of Dist. of Columbia Court of General Sessions or in U.S. Dis- 
trict Court for Dist. of Columbia, for petty offenses as defined in 18 
U.S.C. 1 are not entitled on appeal to Dist. of Columbia Court of Appeals 
to transcript at expense of U.S. under Criminal Justice Act of 1964 
(18 U.S.C. 3006A (a) )—act expressly excluding defendants charged with 
petty offenses—in view of holding in Tate v. U.S., 359 F. 2d 245 (1966), 
that 11 D.C. Code 935 makes 28 U.S.C. 753(f), authorizing payment of 
transcript fees in forma pauperis proceedings applicable to Court of 
General Sessions, defendants convicted of petty offenses in U.S. side of 
Court of General Sessions may be furnished transcripts without charge. 
B~150665,. Mar. 17, 1006, mieGiGe® nsiinssiiisiriinngmiitoiithdaitanricbtiidsinimcesininie 
Judgments, decrees, etc. 
Claims subsequent to judgment 
Period not included in judgment 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 23, 1943, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July 31, 1953, period barred by reason that under 28 U.S.C. 
2501, payment of judgment was restricted to period July 1, 1957, to 
Dec. 11, 1964, and under 31 U.S.C. 7la, payment of claim received 
Aug. 1, 1963, by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 
1957, but in view of recognition of uncorrected military records of officer, 
he is entitled to disability retired pay from date of judgment..._..___-. 
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COURTS—Continued 
Jurors 
Government employees 
Granting of court leave 
An employee who had served on jury duty both under his current 
4-year term appointment made pursuant to sec. 316.301 of Civil Service 
Commission regulations and under prior 1-year temporary limited ap- 
pointment authorized as prescribed by sec. 816.401 of regulations may 
be granted court leave for jury duty performed under both appointments, 
5 U.S.C. 6822 authorizing that compensation of “any employee of the 
United States or the District of Columbia” shall not be diminished by 
reason of jury service in any State court or court of U.S., restriction 
on granting of leave of absence with pay to temporary employees for pur- 
pose of serving on jury duty is not required. 38 Comp. Gen. 307; 20 id, 
183 ; id. 145; and B-127804, dated May 11, 1956, modified__.._.......__- 6380 
Narcotics addicts proceedings 
Court appointed physicians reimbursement 
When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 8411-3426), appoints 
and selects private physicians, compensation of court appointed private 
physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Expenses,” for although 
HEW bears cost of examinations performed by regular or contract 
physicians of Surgeon General’s Office, their appropriations are not avail- 
able for payment of court selected private physicians over whom they 
Seve a ih hh eT whectibcie iewcenccndedibieia 681 
CRIMINAL LAW VIOLATIONS 
Jurisdiction 
General Accounting Office v. Attorney General 
The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is crimi- 
nal statute enforceable by Dept. of Justice and courts, Attorney General 
has final determination of issues arising under provision and, therefore, 
Comptroller General does not have authority to make binding determina- 
tion as to proper interpretation of prohibition..............--.---.--- 24 
CUSTOMS 
Brokers fees 
Government shipments 
Although reimbursement of $12 brokerage fee paid by employee of 
U.S. Forest Service to clear through customs teledendrometer purchased 
from foreign source by Service may be made to employee on basis Treas- 
ury Dept., Bur. of Customs, procedure for clearing Govt. shipments 
from abroad through customs without incurring expense of hiring 
outside customs brokers was misunderstood and small amount of fee 
involved, in future procedure of filing customs Form 3461—‘Appli- 
cation and Special Permit for Immediate Delivery”—either on individ- 
ual or yearly basis, should be followed to clear Govt. shipments with- 
out expense of using brokers, and any duty payable billed to agency 
CI caesarean tsb 680 
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CUSTOMS—Continued 


Employees 

Overtime services 

Travel expenses 

The travel and subsistence expenses incurred by Bureau of Customs 
border clearance inspectors incident to nonregular overtime unlading as- 
signment at McGuire Air Force Base, New Jersey, and billed to Depart- 
ment of Air Force in accordance with Bureau’s regulations may be 
paid by Department, provisions of regulations conforming to author- 
ity in 19 U.S.C. 1447 prescribing reimbursement to Govt. by party in 
interest for expenses incurred by inspectors on nonregular assignments 
at place other than port of entry. The fact that travel and subsistence ex- 
penses may be incurred when employees are entitled to premium pay 
does not affect propriety of regulations 
Services in foreign ports 

Recovery 

Bureau of Customs costs other than overtime compensation for fur- 
nishing services to airline carriers at Canadian airports to tentatively 
clear air passengers and baggage bound for U.S. is for recovery from car- 
riers under 31 U.S.C. 488a—so-called “User Charges” statute—which 
authorizes Govt. agencies to charge for services not previously charged 
and to revise charges not fixed by law. The preclearance operation in 
Canada essentially of advantage to airlines and not Bureau, costs, 
including employees compensation, may be reeovered to extent they are 
in excess of costs that would be incurred if all customs operations in- 
volved were performed in U.S., the costs 'to be fixed in accordance with 


In view of fact that “User Charges” statute, 31 U.S.C. 488a, did not 
repeal or modify existing statutes, charges collected from airline car- 
riers for preclearance of passengers and baggage at Canadian airports 
are for deposit to appropriation from which charges were paid in accord- 
ance with requirement in 19 U.S.C. 1524 relating to deposit of customs 
CRAIG iia cdi ain Sah emo niin Sian He 
Services outside regularly scheduled hours 

Cost recovery 

Additional costs, including compensation, incurred to extend hours of 
service at customs ports of entry and customs stations along Canadian 
and Mexican borders that do not maintain 24-hour service, and to pro- 
vide service at rail transshipment point, are recoverable in accordance 
with 31 U.S.C. 483a, so-called “user charges’’ statute, from party request- 
ing special service. However, under 19 U.S.C. 1451, Tariff Act of 1980, as 
amended, any costs resulting from assignment of additional personnel 
during regularly scheduled hours would not be recoverable. Costs col- 
lected for any special customs service may be deposited to appropriation 
from which costs were paid 


DAMAGES 


Contracts. (See Contracts, damages) 

Flood control projects, (See Public Works, flood control projects, damage 
Hability) 

Property 
Public. (See Property, public, damage, loss, etc.) 
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DEBT COLLECTIONS Page 
Amount uncollectible 
Writeoff does not preclude collection 
The fact that debt has been written off by administrative agency as 
uncollectible does not preclude subsequent satisfaction of indebtedness, 
GAO Policy and Procedures Manual for Guidance of Federal Agencies, 
Title 4, sec. 56.7, entitled “Administrative Accounting for Uncollectible 
Debts,” prescribing maintenance of administrative record as opposed to 
accounting record of debts written off as uncollectible with view that at 
some future time debt might become collectible through set-off of amounts 
Gus Gebter Gren? GUNG soho se os 365 
DELEGATION OF AUTHORITY 
Between agencies 
Automatic data processing equipment 
Exclusive authority prescribed by Pub. L. 89-306 to General Serv- 
ices Administration to procure all general-purpose automatic data proc- 
essing equipment and related supplies and equipment for use by other 
agencies includes procurement of punch cards and tabulating paper, 
even if these items are considered printing, binding, and blank-book 
work that 44 U.S.C. 111 provides “shall be done at the Government 
Printing Office,” as exclusive jurisdiction of GSA in ADFE field super- 
sedes any other authority and, therefore, items may be added to defi- 
nition of supplies in sec. 101-32.402-4 of Federal Property Management 
Regs. However, to achieve economy and efficiency, authority of GSA may 
be delegated if GPO can procure items on more favorable terms__..-_- 462 
DEPARTMENTS AND ESTABLISHMENTS 
Status 
Maritime subsidy board 
The “actual tax” doctrine used by Maritime Subsidy Board in comput- 
ing “net earnings” of American vessel operators subsidized under 
Merchant Marine Act, 1936, as amended, for purpose of applying revenue 
acd recapture provisions of operating-differential subsidy contracts 
under which investment credit against Federal income tax established 
by 1962 Revenue Act is not considered applicable to subsidized opera- 
tors, does not contravene sec. 208(e) of 1964 Revenue Act prescribing 
“Treatment of Investment Credit by Federal Regulatory Agencies,” as 
Board in administering operating differential subsidy contracts is not 
regulatory agency within meaning of sec. 208(e), and, therefore, is 
without jurisdiction with respect to taxpayer that uses investment credit 
to reGaes Pederal ince thRs 2 os ae re bse ssn nsdn 250 
Smithsonian Institution 
National Zoological Park 
As National Zoological Park (Zoo) is considered Govt. property, au- 
thority of Regents of Zoo is subject to limitations applicable generally 
to administrative officials of Govt., limitations that are not affected by 
act of Nov. 6, 1966, authorizing negotiation of concession operations at 
Zoo with nonprofit, scientific, educational, or historic organizations and, 
therefore, any arrangement for operation of food concessions at Zoo is 
subject to advertising procedures. However, as use of single contract to 
procure restaurant concessions at Smithsonian facilities, including Zoo, 
would be more economical and efficient, upon issuance of determination 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Status—Continued 
Smithsonian Institution—Continued 
National Zoological Park—Continued 
that it would not be feasible or practicable to use formal advertising 
procedures, combined contract may be negotiated under 41 U.S.C. 252 
(c) (10) and sec. 1-3.210 of Federal Procurement Regs..............- 


DISTRICT OF COLUMBIA 


Courts. (See Courts, District of Columbia) 
Leases, concessions, rental agreements, etc. 

Property acquired by the District 

An unused school facility which was transferred by Board of Educa- 
tion to District of Columbia Govt. to whom restrictions of sec. 321 of 
Economy Act of 1932, respecting properties of U.S., do not apply, may be 
leased by District under authority in 1 D.C. Code 244(c) to Community 
Assistance, Inc., local nonprofit organization whose activities are within 
scope of community activities prescribed by 31 D.C. Code 801 and sec. 2 
of Pub. L. 90-292, for use of public school buildings, provided repairs 
to building corporation proposes to make at its own expense do not 
change character or nature of building, and plans for work and work 
performed are approved by District................................ 


DOCUMENTS 


Incorporation by reference 

Bid evaluation information. (See Bids, evaluation, incorporation by 

reference ) 

Christian doctrine 

Where low bid is properly held nonresponsive because bidder failed 
to return several pages of solicitation for bids which contained material 
and substantive provisions that affected rights and obligations of 
parties, so-called “Christian doctrine’ enunciated in 312 F. 2d 418— 
doctrine to effect that contract clauses required by statutory regulations 
are incorporated by law in contract—is not for application. Issue of bid 
responsiveness is for determination prior to award and, therefore, 
“Christian doctrine” relating to construction of executed contract may 
not be invoked to insert conditions in bid after bid opening and before 
award, and matter is for resolution under rule that in case of missing 
papers intention of bidder is to be determined from bid as submitted___- 

Failure to designate in bid f.o.b. point of origin as required by invi- 
tation was deviation that affected price and deviation was improperly 
waived under par. 2-405 of Armed Services Procurement Reg. on basis 
information was obtainable elsewhere in bid. Under so-called “Christian 
Doctrine’—applicable only to initially responsive bids—par. 2-201(b) 
(xxxii)B prescribing that bid will be evaluated on basis of delivery 
from plant at which contract will be performed was not incorporated in 
invitation by operation of law to make nonresponsive bid responsive, 
nor did contracting officer’s knowledge of f.0.b. point of origin have this 
effect. However, in best interests of Govt., contract will not be canceled, 
but quantity option snould not be exercised___..........-------------- 

Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its ap- 
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DOCUMENTS—Continued Page 
Incorporation by reference—Continued 
Christian doctrine—Continued 
plicability in solicitation and in contract, and exercise of judgment or 
discretion by contracting officer, subject to review, and, therefore, doc- 
trine of G.L. Christian and Associates v. U.S., 312 F. 2d 418, may not 
be invoked to give Directive force and effect of law and to read into con- 
tract mandatory clauses of ASPR that were not included____.__.__-_-- 702 
EASEMENTS, RIGHTS-OF-WAY 
Damage, loss, etc. 
Government liability 
Project agreements with local authorities 
Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which neces- 
sitates alteration of railroad bridge and its approaches, although it 
would be preferable to amend project agreement between Federal Govt. 
and local flood control district entered into under authority of Water- 
shed Protection and Flood Prevention Act, which precludes Federal 
Govt. from assuming cost of land, easements, and rights-of-way, and to 
have district in turn enter into concomitant agreement with railroad 
company for alteration of bridge and its approaches and second agree- 
ment to acquire easement of attachment, there is no objection to paying 
damages, whether or not railroad company agrees to make needed al- 
terations, in order to secure title to easement and protect Govt.’s 
DIOR, dik cbc cen nntinnnninniiinncencmnicinenntenmanadtbebsgies 182 
EDUCATION 
Veterans. (See Veterans, education) 
EQUAL EMPLOYMENT OPPORTUNITY 
Contract provision. (See Contracts, labor stipulations, nondiscrimination) \ 
Officers and employees 
Discrimination 
Remedial action 
The remedial action of retroactively promoting employee alleging 
racial discrimination after employee had been promoted from grade 
GS-9 to grade GS-11 without regard to complaint does not entitle em- 
ployee to higher grade salary for period prior to effective date of his 
regular promotion, neither 5 U.S.C. 7151 nor implementing Civil Service 
Regs. providing for retroactive remedial action in event of finding 
of discrimination. Furthermore, employee may not be paid additional 
compensation under “Back Pay Statute” (5 U.S.C. 5596), or on basis 
of retroactive correction of administrative error, failure to timely pro- 
mote employee being neither positive adverse administrative action 
required for payment under statute nor administrative error... _~ 502 
EQUIPMENT 
Automatic Data Processing Systems 
Lease-purchase agreements 
Appropriation availability 
An installment purchase plan for computer replacement project 
that provides for payment over period of years is proposal for sale on 
credit that contemplates contract extending beyond current fiscal year, 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
Lease-purchase agreements—Continued 
Appropriation availability—Continued 
contract that would continue unless affirmative action is taken by 
Govt. to terminate it and, therefore, such plan would be in conflict with 
secs, 3732 and 3679, R.S., which prohibit contract or purchase unless 
authorized by law and unless adequate funds are available for fulfill- 
ment of agreement. Notwithstanding economic advantage of purchase 
over rental, lack of sufficient funds to purchase equipment outright can- 
not be used to frustrate statutory prohibition against contracting for 
purchases in excess of available funds, absent congressional authority__ 
Leases 
Long term 
Long-term leases for automatic data processing equipment under fiscal 
year appropriations that would commit Govt. to minimum rental period 
of more than 1 year, and whose multi-year character would not change 
until Govt. took effective cancellation action, are prohibited by 41 
U.S.C. 11; 31 id. 665(a); id. 712a, and of three lease plans submitted 
only one that does not obligate Govt. to continue rental period beyond 
fiscal year in which made, and contains renewal option, is not legally 
Objectionable. However, revolving funds may be used to finance leases 
for reasonable periods of time in excess of 1 year, subject to conditions 
that sufficient funds are available and are, obligated to cover costs under 
CURINO: COR caiicsctncitlntnmeiniitlnc tiicimtiniain nahin tcciinitimncitninipleniatmiit 
Selection and purchase 
Time for submission of offers 
Even if time schedule in request for proposals (RFP) inadequately 
provides for computer manufacturers to contact peripheral manufac- 
turers and test their equipment, legality of procurement is unaffected. 
10 U.S.C. 2304(g) provides for solicitation of proposals from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and, therefore, award under RFP would not be 
illegal because some, offerors were unable to submit proposals and 
qualify their products within time allowed, or that tests tend to restrict 
competition. In addition, products of peripheral manufacturers are 
known, their inventories no doubt would support tests, and computer- 


system procurement on component basis is subject of study 
What constitutes supplies 


Exclusive authority prescribed by Pub. L. 89-306 to General Serv- 
ices Administration to procure all general-purpose automatic data proc- 
essing equipment and related supplies and equipment for use by other 
agencies includes procurement of punch cards and tabulating paper, even 
if these items are considered printing, binding, and blank-book work that 
44 U.S.C. 111 provides “shall be done at the Government Printing Office,” 
as exclusive jurisdiction of GSA in ADFE field supersedes any other 
authority and, therefore, items may be added to definition of supplies 
in sec. 101-32,402—4 of Federal Property Management Regs. However, to 


achieve economy and efficiency, authority of GSA may be delegated if 
GPO can procure items on more favorable terms 
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EVIDENCE 


Preponderance v. substantial 


Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. Therefore, 
in absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error, prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 
rice at destination of shipment 
Presumptions 

Death 

Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private 
firm are to be sent to bank in U.S., upon his alleged capture by enemy 
forces may not be issued to bank or any other person on his behalf 
for support of his family. The right of retired member of uniformed 
services terminates upon death and power of attorney executed by him 
is automatically revoked by his death, whether or not fact of death is 
known, and in absence of statutory authority providing otherwise, and 
because presumption of death after lapse of 7 years rule is not applicable, 
payment of retired pay on behalf of missing sergeant must be held in 
abeyance until it is established that he is not dead 

Negligence 

Loss, etc., of funds 

A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate’ for “new rate” stocks of stamps is not 
considered to have exercised high degree of care that is expected from an 
accountable officer in performance of duty and, therefore, unexplained 
shortage raising presumption of negligence that record does not rebut, 
relief from liability for shortage may not be granted to employee under 
39 U.S.C. 2401 or 31 U.S.C. 82a-1 


FAMILY ALLOWANCES 


Separation 
Type 2 
Common residence 
Management and control by member 
Payment of monthly rental by member of uniformed services to wife’s 
parents for accommodations furnished pregnant wife during his absence, 
and supplying of funds for operation of car and to provide clothing for 
wife and needed baby items do not entitle member to $30 monthly family 
separation allowance prescribed in 37 U.S.O. 427(b) to compensate mem- 
ber for additional household expenses occasioned by separation due to 
military assignment. The household of wife’s parents is not subject to 
management and control of member—a prerequisite for payment of 
allowance—and fact that he pays rent, cost for which basic allowance 
for quarters provides, and supplies other funds affords no legal basis for 
crediting member with family separation allowance. 
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Bank drafts, money orders, etc. 

Use of collection proceeds 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with ap- 
propriate accounting adjustment as optional method to employee paying 
fee from his personal funds and obtaining reimbursement from appro- 
priation will not contravene requirements of 31 U.S.C. 484 that gross 
amount of moneys received on behalf of U.S. must be covered into 
Treasury as miscellaneous receipts. Proposed procedure under which cost 
of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 
been developed and approved for promptly effecting necessary account- 
a I his on cccsicsinteitsniecitientns taicisbiitaireniestiaiibihasi tia aniaininnatednaa 
Brokerage 

Generally. (See Customs, brokers fees) 
Physicians 

Court appointed 

Examine narcotics addicts 

When a Federal court authorized to either appoint private physicians 
or use Office of Surgeon General of Public Health Service, Dept. of 
Health, Education, and Welfare (HEW) to examine persons who are 
voluntarily committed as narcotics addicts under title III of Narcotic 
Addict Rehabilitation Act of 1966 (42 U.S.C. 3411-3426), appoints and 
selects private physicians, compensation of court appointed private 
physicians is payable from appropriation appearing in annual Judiciary 
acts under heading “Travel and Miscellaneous Dxpenses,” for although 
HEW bears cost of examinations performed by regular or contract phy- 
sicians of Surgeon General’s Office, their appropriations are not avail- 
able for payment of court selected private physicians over whom they 


Services to public 

Collection and disposition 

In view of fact that “User Charges” statute, 31 U.S.O. 483a, did not 
repeal or modify existing statutes, charges collected from airline carriers 
for preclearance of passengers and baggage at Canadian airports are for 
deposit to appropriation from which charges were paid in accordance 
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with requirement in 19 U.S.C. 1524 relating to deposit of customs charges. 24 


Inspectional services 
Custom services in foreign ports 

Bureau of Customs costs other than overtime compensation for furnish- 
ing services to airline carriers at Canadian airports to tentatively clear 
air passengers and baggage bound for U.S. is for recovery from carriers 
under 31 U.S.C. 488a—so-called “User Charges” statute—which author- 
izes Govt. agencies to charge for services not previously charged and to 
revise charges not fixed by law. The preclearance operation in Canada 
essentially of advantage to airlines and not Bureau, costs, including 
employees compensation, may be recovered to extent they are in excess of 
costs that would be incurred if all customs operations involved were per- 
formed in U.S., the costs to be fixed in accordance with 31 U.S.O. 488a__. 
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FEES—Continued 
Services to publio—Continued 
Inspectional services—Continued 
Outside regularly scheduled hours 
Additional costs, including compensation, incurred to extend hours of 
service at customs ports of entry and customs stations along Canadian 
and Mexican borders that do not maintain 24-hour service, and to provide 
service at rail transshipment point, are recoverable in accordance with 
31 U.S.C. 488a, so-called “user charges” statute, from party requesting 
special service. However, under 19 U.S.C. 1451, Tariff Act of 1930, as 
amended, any costs resulting from assignment of additional personnel 
during regularly scheduled hours would not be recoverable. Costs col- 
lected for any special customs service may be deposited to appropriation 
from which costs were paid_ 
Witnesses 
Administrative proceedings 
Judicial precedent having established basis for payment for mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Internal 
Revenue Service to uetermine tax liability of taxpayer may be paid fees 
and mileage provided by 5 U.S.C. 508(b), whether witness is person liable 
for tax or is person whose testimony is revelant or material to inquiry 
involving taxpayer. 45 Comp. Gen. 654, overruled 
Military personnel 
Courts of foreign forces 
When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.O. 708 issue orders to member directing 
his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.S.C. 1821 would 
be entitled to fees and mileage, including subsistence when applicable, 
authorized for witnesses attending U.S. courts, payment to be made to 
member from funds supplied by foreign force, in advance if available, or 
after completion of service upon availability of funds 
FOREIGN GOVERNMENTS 
Donations, grants, loans, etc. 
Procurements 
Bid evaluation 
Cancellation of invitation for bids on light and heavy diesel electric 
locomotives under development loan to Pakistan and resolicitation of 
procurement is not justified where same locomotives would be offered 
and only price competition between two bidders would result and, there- 
fore, award should be made under invitation. One bidder determined to be 
ineligible for award of light locomotives, award on heavy locomotives 
should be made on basis price clause in one of bids to cover eventuality 
of delivery delay does not affect bid responsiveness, certain technical 
deviations may be waived and post-opening specification changes con- 
sidered, but not post-award offer to extend warranty terms, and as heavy 
locomotives tendered are acceptable as to experience and construction, 
there remains for administrative determination question of compliance 
With other specifications.....w..asanssscccecnon= 
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FOREIGN SERVICE 
Retirement 
Military duty 
Annuity effect 
Annuity payments to retired foreign service officer who is recalled to 
active duty as officer in U.S. Naval Reserve are not affected by recall 
absent provision in 22 U.S.C. 1112 that limitation on concurrent receipt 
of annuity and civilian compensation by reemployed foreign service 
officer in Federal Govt. service is intended to apply when retired foreign 
officer is recalled to active military duty and, therefore, annuitant may 
continue to receive foreign service annuity while serving in Naval 


FUNDS 

Appropriated. (See Appropriations) 
Collection proceeds 

Mailing costs 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with 
appropriate accounting adjustment as optional method to employee pay- 
ing fee from his personal funds and obtaining reimbursement from 
appropriation will not contravene requirements of 31 U.S.C. 484 that 
gross amount of moneys received on behalf of U.S. must be covered into 
Treasury as miscellaneous receipts. Proposed procedure under which 
cost of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 
been developed and approved for promptly effecting necessary accounting 
adjustments 
Federal grants, etc., to other than States 

Provisional indirect cost rates 

Adjustment 

Supplemental payments to grantees under sec. 301 of Public Health 
Service Act, 42 U.S.C. 241(d), and implementing regulations after ex- 
piration of research project period to cover actual indirect costs in excess 
of estimated provisional amounts allocated as indirect costs in grant 
awards made prior to July 1, 1968, date of clarifying amendments to 
secs. 52.14 (a) and (b) of Public Health Service regulations permitting 
adjustment of grant awards, is not precluded, use of phrase “provisional 
indirect cost rate” in grant agreements recognizing tentative arrange- 
ment subject to adjustment—adjustment that would not create type 
obligation prohibited under sec. 52.14(b). Only appropriation originally 
obligated by grant is available for payment of upward adjustment of 
provisional indirect cost rate. 
Miscellaneous receipts. (See Miscellaneous receipts) 
Revolving 

Supply funds 

Availability 

Although General Supply Fund authorized by sec. 10° of Federal 
Property and Administrative Services Act of 1949, as amended, is avail- 
able without fiscal year limitation, requirements contracts for indefinite 
quantities of stock supplies that are charged to fund should not be made 
for periods in excess of 2 years, even though funds are available for total 
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FUNDS—Continued Page 
Revolving—Continued 
Supply funds—Continued 
Availability—Continued 
estimated quantities required, in absence of specific legislative authority 
or prior determination by U.S. General Accounting Office that procure- 
ment will not be in derogation of purposes of advertising statutes._____ 497 
Long-term leases for automatic data processing equipment under fiscal 
year appropriations that would commit Govt. to minimum rental period 
of more than 1 year, and whose multi-year character would not change 
until Govt. took effective cancellation action, are prohibited by 41 U.S.C. 
11; 31 id. 665(a) ; id. 712a, and of three lease plans submitted only one 
that does not obligate Govt. to continue rental period beyond fiscal year 
in which made, and contains renewal option, is not legally objectionable. 
However, revolving funds may be used to finance leases for reasonable 
periods of time in excess of 1 year, subject to conditions that sufficient 
funds are available and are obligated to cover costs under entire 
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Trust 

Prisoners. (See Prisons and Prisoners, trust funds) 

GENERAL ACCOUNTING OFFICE 

Claims 

Abatement pending court decision. (See Claims, abatement pending 

court decision ) 

Jurisdiction 

Attorney General v. General Accounting Office 

The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is 
criminal statute enforceable by Dept. of Justice and courts, Attorney 
General has final determination of issues arising under provision and, 
therefore, Comptroller General does not have authority to make binding 
determination as to proper interpretation of prohibition.._..._.....___ 24 


Procedure 

Proceedings not judicial 

Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as that 
term may be equated with clear and convincing evidence. Therefore, in 
absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 
siee: at Gestination. of ‘ghinment,. «cciwncnaccttiindtictinddwsbnncidaainn 688 

GENERAL AGREEMENT ON TRADES AND TARIFFS 

Bid evaluation effect 

Buy American Act 

Although classifying individual items to be furnished under single 
contract to Govt. construction contractor as separate and products for 
purpose of Buy American Act evaluation may be contrary to intent of 
General Agreement on Trades and Tariffs (GATT), conflict is not for 
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GENERAL AGREEMENT ON TRADES AND TARIFFS—Continued 
Bid evaluation effect—Continued 
Buy American Act—Continued 
consideration in determining lowest evaluated bid. Under competitive 
bidding procedures, bids are to be evaluated only on basis of factors 
made known to all bidders in advance and invitation did not warn 
bidders to prepare their bids in light of GATT and its possible impact 
on Buy American Act evaluation ; also applicability of GATT is not mat- 
ter of procurement responsibility but rather is for consideration by U.S. 
Tarhll., Comanianlgtie scat diicsis cacti indtilic ddiiicin tint hbdedintiiiieed 
GRANTS 
To other than States. (See Funds, Federal grants, etc., to other than 
States) 
To States. (See States, Federal aid, grants, etc.) 
GRATUITIES 
Reenlistment bonus 
Critical military skills 
Training leading to a commission 
Reenlistment for the purpose of training 
An enlisted member of Coast Guard who is discharged and reenlists 
while training under Officer Candidate School program is not entitled 
to variable reenlistment bonus provided in 87 U.S.C. 308(g) incident to 
reenlistment, member having reenlisted not for purpose of continuing 
to serve in his critical skill but to make him eligible to participate in 
officer training program, which upon successful completion qualifies him 
for appointment as commissioned officer in Coast Guard_.........___-- 
Coast Guard member possessing skills in critical short supply who re- 
enlists for purpose of participating in training leading to commission 
under Aviation Cadet or Officer Candidate School programs if he did not 
complete training and is returned to duty in his critical skill would not 
be entitled to receive variable reenlistment bonus prescribed in 37 
U.S.O. 308(g) to induce reenlistment and avoid loss of critical skills to 
service. Entitlement to bonus vesting at time of reenlistment, member did 
not become entitled to bonus incident to reenlistment for purpose of par- 
ticipating in officer training program and any subsequent change in duty 
assignment would not create entitlement to variable reenlistment bonus_-_ 
Reenlistment prior to approval of training 
A member of Coast Guard with critical skill who when discharged upon 
expiration of enlistment reenlists before application for training lead- 
ing to commission under Aviation Cadet or Officer Candidate School pro- 
grams is approved is entitled to initial and subsequent installments of 
variable reenlistment bonus prescribed in 37 U.S.C. 808(g), member’s 
reenlistment obligating him prior to selection for training to serve for pe- 
riod of reenlistment contract, his right to bonus which vested at time 
of bona fide reenlistment is not changed by subsequent selection for train- 
ing. However, if member had been accepted for training prior to reenlist- 
ment, fact that he had not received orders to training site would not 
operate to entitle him to variable reenlistment bonus................ 
The fact that enlisted member of Coast Guard who is being considered 
for officer training receives early discharge pursuant to 14 U.S.C. 870 
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GRATUITIES—Continued 
Reenlistments bonus—Continued 
Critical military skills—Continued 
Training leading to a commission—Continued 
Reenlistment prior to approval of training—Continued 
does not defeat right upon reenlistment to variable reenlistment bonus 
provided in 37 U.S.C. 308(g) as inducement to first-term enlisted mem- 
bers possessing skills in critically short supply to reenlist so skills will not 
be lost to service, member’s discharge having been without prejudice to 
“any right, privilege, or benefit” that he would have received—except pay 
and allowances for unexpired portion of reenlistment—or “to which he 
would thereafter become entitled” had he served his full term. The aware- 
ness of member shortly after reenlistment of acceptance for training 
would not preclude payment of bonus___.-..------_-.------.-.--..- 624 
Entitlement to variable reenlistment bonus provided in 37 U.S.C. 
808(g) to induce members possessing skills in critically short supply to 
reenlist so skills would not be lost to service vesting at time of reenlist- 
ment, members currently serving as officers in Coast Guard who had 
reenlisted prior to selection for officer training and under circumstances 
entitling them to bonus may continue to be paid yearly installments of 
bonus, subsequent appointment of member as officer not operating to 
curtail entitlement to further annual installment of bonus__......--._- 624 
Extension of enlistment 
Army and Air Force personnel 
In determining entitlement to reenlistment bonus for Army and Air 
Force personnel under act of Jan. 2, 1968, which authorizes extension 
of enlistments not to exceed 4 years, not only for Navy and Marine Corps 
members but for first time for Army and Air Force members who prior 
to act were limited under 10 U.S.C. 3263 and 8263 to enlistment exten- 
sion “for a period of less than one year,” act does not operate to require 
combination of enlistment extensions entered into before and on or after 
Jan. 2, 1968, due to fact that Army and Air Force members could not 
prior to Jan. 2, 1968 qualify for reenlistment bonus authorized by 37 
U.S.C. 308 for reenlistments or voluntary extensions of enlistments for 
“eh: rh: Drea aks is eek asic cihaitbsicrpilincies tative nsini pendants 127 ; 
Six months’ death ' 
Inactive duty training i 
Direct traveling requirement 
The six months’ death gratuity prescribed in 32 U.S.C. 321(a) (8) : 
for payment to beneficiary of member of National Guard who dies from 
injury incurred while traveling directly to or from inactive training is | 
not payable incident to death of member who when dismissed from regu- ' 
i 





larly scheduled drill proceeded to truck stop in direction away from his 

residence where he stayed approximately 1 hour, and then while en 

route to his home was involved in accident that resulted in his death, j 
as member is not considered to have been traveling directly from train- | 
ing place to his home, either in point of time or route, when accident i 
occurred and, therefore, case does not fall within meaning of sec. 321 
(a) (3) and implementing regulations._._........-.................--- 762 | 
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Junior Reserve C4icers’ Training Corps Programs 

Establishment 

The phrase “throughout the Nation” as used in 10 U.S.C. 2031(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that expan- 
sion of Junior ROTC programs was intended. Therefore, appropriated 
funds may be used to support Junior ROTC unit if established at George 
Washington Senior High School, Mangilao, Guam, an instrumentality 
of unincorporated territory of Govt. of Guam established, maintained, 
and operated pursuant to authority in sec. 29(b) of Organic Act of 
IE i iets teen sin an bassin atten abaaiptiilasinitileaahin talent aes 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 (10 
U.S.C. 2031(d)) authorizes employment of retired members in Junior 
ROTC programs and prescribes basis for payment to members__.....-~ 


HUSBAND AND WIFE 


Divorce 

Children 

Support 

The fact that officer of uniformed services supports his children resid- 
ing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their be- 
half, officer having remarried and having been assigned Govt. quarters 
at overseas station, from which dependents were not precluded by 
“competent orders.” Divorce decree of court having jurisdiction of chil- 
dren is not “competent authority” contemplated by 37 U.S.C. 408(d) 
in providing that member assigned Govt. quarters may not be denied 
basic allowance for quarters if, because by orders of competent authority 
dependents are prevented from occupying assigned quarters..__....-.. 


INSANE AND INCOMPETENTS 


Military personnel 

Absence without leave 

Marine Corps member who while in unauthorized absence status is 
confined and later indicted by civilian authorities for violating 18 U.S.C. 
2312 (transporting in interstate commerce stolen motor vehicle or air- 
craft), and who on basis of court finding of mental incompetency is re- 
tained in Medical Center for Federal Prisoners until discharge of 
indictment and return to military control, is not entitled to credit in final 
military pay record with pay and allowances for period of absence— 
Oct. 5, 1962 to Feb. 9, 1965—in view of Commandant of Corps determina- 
tion under par. 044258, Navy Comptroller Manual, that absence may not 
be excused as unavoidable, and that member’s absence in hands of civil 





authorities must be considered “time lost” for pay purposes........... 792 
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INTERIOR DEPARTMENT 
Wildlife projects 
Reimbursement 
Oonveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to authority 
in 50 U.S.C. 1622(h), which provides for sale of land at 50 percent of 
its fair value and for its reversion to Govt. in event land is not used for 
purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of Fed- 
eral Aid in Wildlife Restoration Act of 1937—project approved by 
Secretary of Interior—and fact that land was purchased for less than 
its “fair value” does not prohibit reimbursement, purchase price paid for 
land constituting cost of project 
JOINT VENTURES 
Independent debt of one coventurer 
Although general rule is that funds due joint venture—form of limited 
partnership subject generally to laws of partnership—may not be set off 
to satisfy independent prior debt of one of coventurers, even if set-off 
is only against his interest in partnership claim, rule is negated when 
all parties to joint venture agree subsequent to contract performance 
that joint venturers will pursue and obtain payment from Govt. as in- 
dividuals. Therefore, amount due under agreement to partner indebted 
to Govt. for damages assessed under his defaulted, individual contract 
with Govt. may be set off to partially liquidate that indebtedness, not- 
withstanding pursuant to accounting procedure, indebtedness had been 
written off as uncollectible 
Set-off. (See Set-Off, mutuality of parties, etc., joint ventures) 
LEASE-PURCHASE PROGRAM 
Bent 
Appropriation obligation for lease term 
Lowest bid submitted under second-step of two-step advertised pro- 
curement for automatic hydraulic radio reporting system to aid in flood 
prediction exceeding allotted funds and no additional funds being obtain- 
able, rejection of all bids by contracting officer who had been delegated 
10 U.S.C. 2305(¢c) authority to cancel invitation when in public interest 
was proper, and issuance of 5-year lease purchase agreement under ex- 
isting negotiated open end lease contracts was justified on basis of com- 
pliance with criteria prescribed in par. 1-317 of Armed Services 
Procurement Reg. and price and technical considerations. Although 
5-year lease period violated secs. 3732 and 3679, R.S., because available 
funds would not cover total rental obligation, this basis of award having 
been assumed not to be legally objectionable, contract term may be 
completed 
LEASES 
Automatic Data Processing Systems. (See Equipment, Automatic Data 
Processing Systems, leases) 
District of Columbia Government (See District of Columbia, leases, conces- 
sions, rental agreements, etc.) 
Post Office Department. (See Post Office Department, leases) 
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LEASES—Continued 


Rent 

Limitation 

Fair market value determination 
Propriety of procurement procedure 

Failure to furnish incumbent lessor with request for proposals and 
to provide opportunity to compete as required by sec. 1-3.101(c) and 
(d) of Federal Procurement Regs. because based on other than then cur- 
rent property appraisal previously proposed rental increase to cover com- 
pleting air conditioning of building occupied by Veterans Administration 
would cause rental to exceed 15 percent of fair market value at date of 
lease limitation imposed by sec. 322 of Economy Act, 40 U.S.C. 278, 
was not in accord with procurement procedure envisioned by regula- 
tions, for lessor should have been informed rent proposed due to air con- 
ditioning improvement would exceed statutory limitation and given 
opportunity to negotiate rental downward. Successful lessor having in- 
curred substantial expenses, award will not be disturbed, but recurrence 
of similar situation should be precluded__..._.........-._............ 
Repairs and improvements 

Lessor’s liability 

The lessor of facilities occupied as post office obligated to repaint in- 
terior of building under “good repair” provision of lease, upon lessor’s 
refusal to assume responsibility, Post Office Department properly pro- 
ceeded to have painting performed under contract and under its common 
law right of set-off to withhold cost from rental payments due. The action 
of Department not having been based on finding that premises were 
“unfit for use,” remedy to Govt. was not termination of lease...__....-. 


LEAVES OF ABSENCE 


Advances 

Return to duty requirement 

Advancement of annual leave to employee missing at sea at least a 
month contravenes rule that employee may not be advanced annual or 
sick leave if it is known at time of advance that he will not return to 
duty. While it may not have been known for certainty at time of ap 
proving advance of annual leave to missing employee that he would re- 
turn to duty, available information indicated his return was remote 
possibility, and court subsequently determining employee was lost at 
sea, presumption of life was conclusively rebutted and payment of 
salary for period of annual leave advanced may not be certified_.._____ 
Annual 

Accrual 

Employees “stationed” outside United States 
Recruited overseas 

A postal employee whose official duty station continues to be Ponce, 
Puerto Rico, while training in U.S. for duties of postal inspector and 
assignment to duty at New York, N.Y., upon transfer to San Juan, 
P.R., is not eligible to accrue 45 days of annual leave authorized by 5 
U.S.C. 6804 for individuals recruited or transferred from U.S. or its 
territories or possessions for employment outside area of recruitment or 
from which transferred. Although employee was assigned to New York 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Accrual—Continued 
Employees “stationed” outside United States—Continued 
Recruited overseas—Continued 
he did not change his permanent residence from Puerto Rico to any point 
in U.S. where he would be expected to take home leave and, therefore, 
no basis exists for permitting employee to accumulate annual leave in 
excess of 30 days fixed by Annual and Sick Leave Act of 1951, as 
amended 
Transfers 
Different leave systems 
When civilan employee transfers between positions under different 
leave systems without break in service, employee may transfer all ac- 
cumulated and currently accrued annual leave to his credit as of date of 
transfer under authority of 5 U.S.C. 6308. The aggregate leave trans- 


ferred that is not in excess of maximum limitation allowable under leave 


system from which employee transferred shall constitute his leave 


ceiling, ceiling that will remain to employee's credit until reduced under 
conditions prescribed in sec. 208(a) of Annual and Sick Leave Act of 
1951. Therefore, nurses of Veterans Administration under Title 38 leave 


system will not be required to forfeit annual leave when reassigned 
to General Schedule positions. 33 Comp. Gen. 85; id. 209, modified 


An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricul- 
tural Stabilization and Conservation Service county committee employ- 
ment or from county committee employment to Dept.’s Federal service 
may transfer his annual and sick leave accruals to new position, Pub. 
L. 90-367, approved June 20, 1968, permitting reciprocal transfer of 
leave between county committee and departmental services. 

An Agricultural Stabilization and Conservation Service county com- 
mittee employee moving to U.S. Dept. of Agriculture Federal service 
position, upon subsequent transfer to other Federal employment may 
transfer his annual and sick leave accruals, including leave earned in 
county committee office. The leave accruals transferred from county 
committee service to Dept.’s Federal service under authority of Pub. L. 
90-367, approved June 29, 1968, may be treated as earned in Federal 
employment for transfer purposes to other Federal employment 
Court 


Jury duty 
Temporary employees 

An employee who had served on jury duty both under his current 
4-year term appointment made pursuant to sec. 316.301 of Civil Service 
Commission regulations and under prior l-year temporary limited ap- 
pointment authorized as prescribed by sec. 316.401 of regulations may 
be granted court leave for jury duty performed under both appointments, 
5 U.S.C. 6822 authorizing that compensation of “any employee of the 
United States or the District of Columbia” shall not be diminished 
by reason of jury service in any State court or court of U.S., restriction 
on granting of leave of absence with pay to temporary employees for 
purpose of serving on jury duty is not required. 38 Comp. Gen. 307; 


20 id. 133; id. 145; and B-127804, dated May 11, 1956, modified 
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LEAVES OF ABSENCE—Continued 

Involuntary leave 

Removals, suspensions, etc. 

Recrediting of leave 

Under 5 U.S.C. 5596(b), employee who is entitled to back pay and 
other restoration benefits may not be credited with leave in amount that 
would cause amount of leave to his credit to exceed maximum authorized 
by law or regulation. Therefore, in reconstructing annual leave account 
of employee separated Feb. 20, 1968, after suspension period that was 
canceled, who at time of suspension May 1, 1967, had leave ceiling of 240 
hours and 290 hours of leave to his credit, leave in excess of 240 hours 
ceiling is forfeited and, although employee accrued 32 hours of annual 
leave from Jan. 1 to Feb. 20, 1968, his lump-sum leave payment under 
5 U.S.C. 5551(a) is limited to 240 hours, and forfeiture of leave may 


not be retroactively substituted for corresponding portion of suspen- 
SEO OG ica Detirintic ctor cinnquin teria inst jaiaiabi dace alipatind ies btn tend health lida 


Military personnel 
Excess leave accrual 
“Continuous period” interruptions 
Absences 
The hostile fire pay prescribed in 37 U.S.C. 310(a) for members on 
permanent duty in designated hostile fire area accruing on monthly 
basis, “continuous period” of at least 120 days for accruing excess leave 


authorized in 10 U.S.C. 701(f) in area in which member is entitled to 


hostile fire special pay continues through absences from designated area 
for periods of less than calendar month 
Hospitalization 


The hostile fire pay authorized in 37 U.S.C. 310(a) for members of 
uniformed services who are hospitalized as result of wound or injury 
from hostile action continuing for as long as 3 months after month in 
which wound or injury occurred, period of hospitalization may be in- 
cluded as qualifying time towards “continuous period of at least 120 


days” for accruing excess leave in area in which member is entitled 
CO: MIRE RE i nat BeBe cheb mbit mena blesses Baas tid aks. bee 


Leave accounting 

Where member of uniformed services has not served continuous period 
of 120 days in hostile fire area for entitlement to accumulate leave in 
excess of 60 days authorized in 10 U.S.C. 701(b), as provided by Pub. 
L. 90-245, approved Jan. 2, 1968 (10 U.S.C. 701(f)), and leave account- 
ing period is occasioned by discharge, release, resignation, death, or 
day prior to date first extension of enlistment takes effect, tentative 
accrual of leave in excess of 60 days may be entered on member's 
leave account, and if he fails to meet 120 days qualifying period, appro- 


priate adjustment would be required incident to deletion of excess leave 
SCRE EE Gis cree Sitch cine alas iced hel cba wren ini yi thats cebata tha aie tn enti d 


Maximum accumulation 
In administering accumulation of leave prescribed by Pub. L. 90-245, 


approved Jan. 2, 1968 (10 U.S.C. 701(f) ), member of uniformed services 
may not at end of leave accrual period have credit or benefit from more 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Excess leave accrual—Continued 
Maximum accumulation—Continued 
than 90 days leave and, therefore, when member is discharged and re- 
enlists before end of fiscal year following fiscal year in which accrual 
of excess leave terminates, he may be paid for 60 days of leave and 
credited with excess leave accrued, and if excess leave is not used 
during period ending with end of fiscal year after fiscal year in which 
member’s service entitling him to leave terminates, excess leave should 
be deleted from leave account of member.._-......-.----~----------- 540 
Qualifying period 
In establishing excess leave accrual authorized by Pub. L. 90-245, 
approved Jaa. 2, 1968 (10 U.S.C. 701(f)), Zor members of uniformed 
services on active duty for continuous period of at least 120 days in 
area in which they are entitled to hostile fire pay prescribed in 37 U.S.C. 
310(a), leave earned prior to Jan. 2, 1968 may not be used, act by its 
specific terms “applies only to active duty performed after Jan. 1, 
1968.” Therefore, member with 60 days accrued leave on June 30, 1967, 
who arrives in hostile fire area on Jan. 1, 1968 and takes no leave 
through June 30, 1968, does not commence to accumulate excess leave 
until Jan. 1, 1968, and by June 30, 1868 he would have accumulated 
only 75 days leave—GO days ordinary leave, plus 15 days accrual for I 
Sak Rh Fie SR A BO obit dpe niinntncicentinionnmntine 546 
Use period determinations 
In determining fiscal year in which member's service in hostile area 
terminates for purpose of using excess leave accumulation authorized in 
10 U.S.C. 701(f), there is no significance to date member exited desig- 
nated hostile fire area for hospitalization, but for consideration is date 
of release from hospital or end of third month after month in which 
member was injured or wounded—37 U.S.C. 310(a) prescribing 3-month 
limitation on payment of hostile fire pay during period of hospitaliza- 
tion. Therefore, member wounded June 15, 1968, and released from 
hospital on July 20, 1968, would have until June 30, 1970 to use accrued 
AS On: AUERS 66 GO een dcneneennia«ernnateinnemmnp~etetidann 546 
Use requirement 
The authority in Pub. L. 90-245, approved Jan. 2, 1968 (10 U.S.C. 
701(f)), permitting member who serves on active duty for continuous 
period of at least 120 days in area in which he is entitled to hostile fire 
pay under 37 U.S.C. 310(a) to accumulate leave in excess of 60 days (10 
U.S.C. 701(b) )—not to exceed 90 days—does not provide for payment 
of excess leave but only for its use before end of fiscal year after 
fiscal year in which member’s service is terminated. Therefore, leave 
account of member serving in Vietnam who on Aug. 1, 1969, upon 
expiration of enlistment is paid for 60 days leave, and reenlisting im- 
mediately is credited with 30 days excess leave, is for adjustment at time 
of his death on Sept. 1, 1969, on basis of 24% days ordinary leave earned 
before member’s death and adjustment may not include unused excess 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Payments for unused leave on discharge, etc. 
Enlistment extension, discharge, reenlistment, etc. 

Under act of Jan. 2, 1968, which authorizes extension and reexten- 
sions of terms of enlistment for not to exceed 4 years by members of all 
services, and provides entitlement to same pay and allowances as 
though member had reenlisted, and considers that all extensions of en- 
listment are one continuous extension, accrued leave settlement is 
rectricted to first extension of enlistment. In absence in legislation prior 
to 1£38 act of any provision granting same benefits upon reextensions 
of enlistment as is provided for exteasion of enlistment, language of 
1968 act is construed as restricting accrued leave settlement of first 
extension of enlistinent 

Without pay status 

Pay claims, (See Pay, absence without leave) 
Sick 
Advances 
Returns to duty requirement 

Advancement of annual leave to employee missing at sea at least a 
month contravenes rule that employee may not be advanced annual or 
sick leave if it is known at time of advance that he will not return to 
duty. While it may not have been known for certainty at time of ap- 
proving advance of annual leave to missing employee that he would 
return to duty, available information indicated his return was a remote 
possibility, and court subsequently determining employee was lo.i at sea, 
presumption of life was conclusively rebutted and payment of salary for 
period of annual leave advanced may not be certified 

Transfers 

Different leave systems 
Same agency 

An employee transferring without break in service whether between 
Federal service employment in U.S. Dept. of Agriculture and Agricultural 
Stabilization and Conservation Service county committee employment 
or from county committee employment to Dept.’s Federal service may 
transfer his annual and sick leave accruals to new position, Pub. L. 90- 
367, approved June 20, 1968, permitting reciprocal transfer of leave be- 
tween county committee and departmental services__........-..-...--- 

An Agricultural Stabilization and Conservation Service county commit- 
tee employee moving to U.S. Dept. of Agriculture Federal service position, 
upon subsequent transfer to other Federal employment may transfer his 
annual and sick leave accruals, including leave earned in county commit- 
tee office. The leave accruals transferred from county committee service 
to Dept.’s Federal service under authority of Pub. L. 90-367, approved 
June 29, 1968, may be treated as earned in Federal employment for trans- 
fer purposes to other Federal employment __..--....----.-.-----.-.--- 
Transfers 

Different leave systems 

Annual leave, (See Leaves of Absence, annual, transfers, different 
leave systems) 
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LEAVES OF ABSENCE—Continued 
Without pay 
Effect on dual compensation restriction 
Retired Regular Air Force officer employed as civilian with Federal 
Govt. and subject to retired pay reduction pursuant to 5 U.S.C. 5532, 
who is in leave-without-pay (LWOP) status for 12-day period—Monday, 
Aug. 7 through Aug. 18, 1967—is entitled to full military retired pay for 
Saturday and Sunday occurring within LWOP period during which offi- 
cer is not entitled to civilian compensation. However, officer’s retired pay 
is subject to reduction for Saturdays and Sundays, Aug. 5, 6, 19, and 20, 
1967, occurring before and after LWOP period, days that stand alone 
and do not involve any loss of civilian compensation and which fall 
within “full calendar period” of permanent civilian employment pre- 
gavibed Oe G6: U.BD BERR) cictcicnsdseiisccscscucttbencedi aks 
Retired Regular Air Force officer employed as civilian for “full cal- 
endar period” May 7, 1966, to Apr. 14, 1967, during which time he is sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, who is in 
leave-without-pay (LWOP) status 1 hour on Friday, Oct. 28, and on 
following Monday, Oct. 31, is not entitled to full retired pay for interven- 
ing Saturday and Sunday, officer having received 7 hours civilian com- 
pensation for Friday is considered to have been in receipt of civilian 
compensation for day, thus subjecting him to reduction in retired pay 
pursuant to 5 U.S.C. 5532(b), and his LWOP status commencing follow- 
ing Monday, he is not entitled to full retired pay for Saturday and Sun- 
day that do not fall within L:WOP period... nee nnn nce 
A leave-without-pay (LWOP) status on 3lst day of Oct. 1967 does 
not entitle retired Regular Air Force officer employed as civilian and sub- 
ject to reduction in retired pay pursuant to 5 U.S.C. 5532, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 30 days and no retired pay accrues on 
31st day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October__......--...-.-----.-- 
Under rule that retired pay of retired Regular officer is not subject to 
reduction under 5 U.S.C. 5532 for absences from Federal civilian position 
on Saturdays and Sundays that occur within leave-without-pay (LWOP) 
period, no loss of compensation being involved, retired Regular Air Force 
officer who is absent in LWOP status on four separate occasions from 
civilian position he occupied from May 7, 1966, through Apr. 13, 1967— 
considered “full calendar period” within phrase contained in 5 U.S.C. 
5532(a)—is only entitled to full retired pay for Saturday and Sunday 
that occurred within one of LWOP periods, and no adjustment of retired 
pay is required for Saturdays and Sundays that occurred before and after 
Se dilate etn Se eda ek str eddiinnnnaiewinins 
MANPOWER DEVELOPMENT AND TRAINING 
(See Unemployment Retraining) 
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MARITIME MATTERS 


Subsidies 

Operating-differential 

Recapture of earnings 

The “actual tax’ doctrine used by Maritime Subsidy Board in comput- 
ing “net earnings” of American vessel operators subsidized under Mer- 
chant Marine Act, 1936, as amended, for purpose of applying revenue 
and recapture provisions of operating-differential subsidy contracts under 
which investment credit against Federal income tax established by 1962 
Revenue Act is not considered applicable to subsidized operators, does not 
contravene sec. 203(e) of 1964 Revenue Act prescribing “Treatment of 
Investment Credit by Federal Regulatory Agencies,”’ as Board in ad- 
ministering operating differential subsidy contracts is not regulatory 
agency within meaning of sec. 203(e), and, therefore, is without juris- 
diction with respect to taxpayer that uses investment credit to reduce 
Federal income tax 
Vessels 

Construction 

Prohibitions 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components in 
foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete con- 
struction of naval vessels in foreign shipyards, is not prohibited. The hull 
components constituting less than 10 percent of total value of submarine, 
and work to be performed in foreign shipyard but 39 percent of value of 
hull, welding and assembly services proposed are not considered vessel 
construction contemplated by appropriation act prohibitions and, there- 
fore, Navy may consent to subcontracting of services to Canadian 
firm 


MEALS 


Training periods 

Propriety 

Civilian employee coordinator of seminar for purpose of training em- 
ployees of International Agricultural Development Service who paid cost 
of meals for non-Govt. employee guest speakers and employees of Service 
attending seminar conducted at headquarters may be reimbursed for 
expense incurred upon determination by appropriate authority that cost 
of meals furnished non-Govt. employees is authorized under 5 U.S.C, 
4109; that one Service employee participated as seminar speaker; and 
that business of seminar was conducted during mealtime requiring at- 
tendance of Service employees. Pursuant to sec. 6.7 of Standardized 
Govt. Travel Regs., any per diem payments authorized should be 
DOGO iain iui tik ckichaltstied dice citina thatch tiainicecsdenndiiin diana 
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MEDICAL TREATMENT Page 
Military personnel 
Prolonged treatment 
Dislocation allowance entitlement 
“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. M1150-10 
of Joint Travel Regs. may not be broadened to include hospital in U.S. 
to which member is transferred for prolonged hospitalization from either 
duty station or other hospital in U.S., and, therefore, chapter 9 of regula- 
tions May not be amended to permit payment when member is so hos- 
pitalized of dislocation allowance provided in 37 U.S.C. 407(a)(1) for 
members whose dependents make authorized move “in connection with 
his change of permanent station.” However, chapter 9 may be amended 
to authorize allowance on same basis dependents and baggage are trans- 
ported to hospital, that is “as for a permanent change of station” upon 
issuance of certificate of prolonged treatment__.........--_---------- 603 
MILEAGE 
Travel by privately owned automobile 
Dependents 
More than one automobile 
An employee who unable to locate permanent quarters incident to 
change-of-duty station within U.S., occupies temporary quarters in 
excess of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular 
No. A-56 and incurs additional expenses for subsequent unauthorized 
travel of wife to new station in second privately owned automobile, may 
not be paid temporary quarters and subsistence allowance for 60-day 
period prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid more 
than 8 cents per mile authorized for travel of the employee and his wife 
in one automobile. Even if additional amounts claimed were allowable, 
no mistake having been made in preparation of employee’s travel orders, 
there would be no authority to amend orders retroactively__.......- 119 
Meter readings 
Reimbursement basis 
Secs. 2.1 and 2.2 of Bur. of Budget Circular No. A-56, authorizing 
reimbursement of transportation costs and other travel expenses in- 
curred by employee and his family in accordance with Travel Expense 
Act of 1949, as amended, and Standardized Govt. Travel Regs. (SGTR), 
employee who incident to permanent change of station is authorized 
travel with his wife by privately owned automobile to new station and 
return to seek permanent residence quarters is entitled to mileage under 
sec. 3.5¢(1) of SGTR for distance traveled as shown in standard highway | 
mileage guides or by speedometer reading, and if there is no substantial i 
deviation between the two, mileage claimed by employee may be allowed 
Hera ei UE ae UE att ereesteanie 276 
Rates 
Employee and one family member 
An employee and his wife who traveled by privately owned automobile 
in performance of authorized round trip between old and new official 
station to seek permanent residence quarters is entitled to reimburse- 
ment under authority prescribed in sec. 2.3a of Bureau of Budget Cir- 
cular No. A-56 at rate of 8 cents per mile, rate specified in sec. 2.3a(1) 
for employee traveling with one member of his family in privately owned | 
I ee eA a 
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MILITARY PERSONNEL 
Allowances 
Family allowances. (See Family Allowances) 
Quarters. (See Quarters Allowance) 
Station allowances. (See Station Allowances, military personnel) 
Uniforms, (See Uniforms, military personnel) 
Annuity elections for dependents. (See Pay, retired, annuity elections 
for dependents) 
Aviation duty 
Pay. (See Pay, aviation duty) 
Civilian service 
Double compensation. (See Compensation, double, concurrent military 
retired and civilian service pay) 
Coast Guard. (See Coast Guard) 
Death or injury 
3 National Guard, (See National Guard, death or injury) 
Reservists. (See Military Personnel, reservists, death or injury) 
Dependents 
Annuities. (See Pay, retired, annuity elections for dependents) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Proof of dependency for benefits 
Children 
An unmarried officer of uniformed services who although acknowledg- 
ing paternity of illegitimate child and contributing to support of child 
has not established home in which child lives with him as member of his 
family may not be credited with increased quarters allowance on account 
of child, law of State of California, place of birth of child and residence 
of all parties requiring in addition to acknowledging illegitimate child 
that father receive child into his family and treat child as his legitimate 
9 OGNDUING, ankieicndecticigeesbeiteuissnbs bh pbcsiueeslseebistendah 311 
Quarters allowance. (See Quarters Allowance, dependents) 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Dislocation allowance 
Members with dependents, (See Transportation, dependents, military 
personnel, dislocation allowance) 
Members without dependents 
Quarters not assigned 
j Dislocation allowance authorized by Pub. L. 90-207 (87 U.S.C. 407(a) ) 
' for members. without dependents who upon permanent change of sta- 
j tion are not assigned Govt. quarters is not payable to either of two crews 
j of nuclear-powered submarine—permanent station of both crews—as on- 
' 
3 


duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty 
station, whether or not submarine is at home port. Therefore, members 


16 


i who incident to transfer aboard submarine report to temporary station 
| locations ashore where they do not perform basic duty assignments are 
not entitled to dislocation allowance, nor is allowance payable to mem- 
bers reporting aboard submarine when first relieved with on-ship crew 
for training and rehabilitation.{.. 2.0. £5 nn iste cw nec casdcson’ 
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MILITARY PERSONNEL—Continued 
Dislocation allowance—Continued 
Members without dependents—Continued 
Quarters not assigned—Continued ¢ 
Although member of uniformed services without dependents who upon f 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents 
who upon permanent change of station are not assigned Govt. quarters, 
he would be entitled to allowance if he reports to nuclear-powered sub- 
marine that is undergoing overhaul or repair at its home port or home 
yard and quarters aboard submarine are uninhabitable, member is not f 
assigned quarters ashore, and lodging accommodations pursuant to 10 
U.S.C. 7572(a) are not furnished to member___._.-_______--_--- 480 y 
Army officer who upon completion of tour of duty in restricted over- 
seas area is not assigned Govt. quarters incident to permanent change } 
of station but rejoins his dependents who had remained in family 
residence in U.S. is not entitled to dislocation allowance prescribed by 
37 U.S.C. 407(a) for “member without dependents,” as term means 
member that is not entitled to transportation of his dependents, whereas 
officer is entitled to transportation of his dependents between place at 
which they were located when he received his orders and his new duty 
station, regardless of prohibition against their travel at Govt. expense 
to and from U.S., entitlement that is not negated by fact place where 
his dependents were located and place to which they were entitled to 
transperiatios eeewameeie eset oo ol be eel lel 782 
Divorce. (See Husband and Wife, divorce) : 
Dual benefits ‘ 
Retainer pay and civilian disability compensation 
Limiting application of rule in Mulholland v. U.S., 139 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer be 
required in view of holding in Merlyn B. Horn v. U.S., 185 Ct. Cl. 795, in 
which court recognized plaintiff’s claim for retainer pay withheld after 
1952 for period during which he received disability compensation for 
injury sustained in civilian position. Therefore, retainer pay withheld 
from member injured in 1966 and awarded 288 weeks of civilian dis- 
ability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation.._._..__.......------ 515 
Dual payments 
Military pay and foreign service annuity 
Annuity payments to retired foreign service officer who is recalled 
to active duty as officer in U.S. Naval Reserve are not affected by recall 
absent provision in 22 U.S.C. 1112 that limitation on concurrent receipt 
of annuity and civilian compensation by reemployed foreign service 
officer in Federal Govt. service is intended to apply when retired foreign 
officer is recalled to active military duty and, therefore, annuitant may 
continue to receive foreign service annuity while serving in Naval 
ORONO i ckieinde Bin biti elt ab ee Sica wtkshil tie itiadidtbiatitinbdntenimlamntte 131 
Family separation allowances. (See Family Allowances, separation) 
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MILITARY PERSONNEL—Continued 
Foreign citizenship or service 
Effect on retired pay 
Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as 
pension, entitlement to retired pay under 10 U.S.C. 1331 is not dependent 
on continuation of military status. Therefore person eligible to retired 
pay at age 60 as provided in sec. 1331 who prior to attaining age 60 
acquires foreign citizenship and/or status in foreign military service 
does not lose entitlement to retired pay at age 60, nor is person in receipt 
of retired pay pursuant to sec. 1331 required to forfeit such pay if he 
becomes citizen of foreign country and/or enters armed forces of foreign 
country, provided foreign country is not one that is engaged in hostile 
military: opewatidus againet U.S2cess. 12 le ee ks 699 
Gratuities. (See Gratuities) 
Household effects 
Storage. (See Storage, household effects, military personnel) 
Insane and incompetents. (See Insane and Incompetents, military per- 
sonnel) 
Leaves of absence. (See Leaves of Absence, military personnel) 
Medical officers 
Pay. (See Pay, medical and dental officers) 
Medical treatment. (See Medical Treatment, military personnel) 
Medically unfit 
Status 
Member of uniformed services who after having performed active 
duty is found to have been medically unfit at time of entry into service 
is not deprived of right to military pay and allowances or of status 
of being entitled to basic pay because of administrative failure to dis- 
cover his physical condition, absent affirmative statutory prohibition 
against induction of persons on basis of physical or mental] disquali- 
fication, and in view of fact 50 U.S.C. App. 454(a) provides no person 
shall be inducted into armed services until his acceptability has been 
satisfactorily determined, and sec. 456(h) prescribes that physical or 
mental condition constitutes basis for deferment from induction rather 
than absolute Gidqualificetiotiun: 2.205252 tle eee 377 
Medically unfit persons inducted into service who perform training and 
service, absent statutory prohibition are entitled to full pay and allow- 
ances from time of entry on active duty through date they are re- 
leased from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
release froiia military: comtrol isin cock ii win cide acineedeccenin 377 
Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition dur- 
ing active service has not met requirement in 10 U.S.C. 1201 and 1208 
that physical disability must be incurred while entitled to basic pay and 
he, therefore, is not entitled to disability severance or retired pay on sep- 
aration from service. However, entitlement to such benefits accrues to 
member experiencing aggravation of his physical condition by active 
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MILITARY PERSONNEL—Continued 


Medically unfit—Continued 

Status—Continued 
service or acquiring new or additional unfitting condition, even if unfit- 
ting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet reten- 
tiem Gimawe stain Oe cneesadieii mts cei ec cee elees 
Missing, interned, etc., persons 

Retired members 

Retired pay checks of Army master sergeant retired under 10 U:S.C. 
3914 that during his employment outside continental U.S. by private 
firm are to be sent to bank in U.S., upon his alleged capture by enemy 
forces may not be issued to bank or any other person on his behalf for 
support of his family. The right of retired member of uniformed ser- 
vices terminates upon death and power of attorney executed by him is 
automatically revoked by his death, whether or not fact of death is 
known, and in absence of statutory authority providing otherwise, and 
because presumption of death after lapse of 7 years rule is not appli- 
cable, payment of retired pay on behalf of missing sergeant must be held 
in abeyance until it is established that he is not dead...........-~--. 
National Guard. (See National Guard) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, military personnel) 
Promotions 

Pay. (See Pay, promotions) 
Record correction 

Payment basis 

Interim civilian earnings 

When military or naval records of members or former members of 
uniformed services are corrected pursuant to 10 U.S.C. 1562, deduction 
of interim earnings received from civilian employment should be made 
from back pay and allowances granted. Correction of records law is not 
intended to place members or former members whose records are cor- 
rected in a more advantageous position than members who remained in 
service and received like pay and allowances, but no additional civilian 
earnings. Issuance of regulations to require deduction of interim civilian 
earnings from payment of back pay and allowances will provide uniform 
treatment of military and civilian personnel in making adjustments for 
loss of compensation arising out of erroneous or illegal separation or 
SUspenslon Lrems SOTV1CC. 2o nn ccwecccntiscccscocccnskawssdcenseweetans 

Retired pay 

Disability 

The court in Lerner v. U.S., 168 Ct. OL. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 28, 1948, correction of military records, approved Dec. 4, 1967, 
did not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July 81, 1963, period barred by reason that under 28 U.S.O. 
2501, payment of judgment was restricted to period July 1, 1967, to 
Dec. 11, 1964, and under 81 U.S.C. 71a, payment of claim received Aug. 1, 
1968, by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is en- 
titled to disability retired pay from day of judgment... 
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MILITARY PERSONNEL—Continued 


Record correction—Continued 
Retired pay—Continued 
Disability—Continued 
The general rule that no action will be taken by U.S. GAO on claim 
involved in suit or controversy while judicial determination is pending 
has no application to Army officer seeking injunctive relief incident 
to correction of military records rather than money judgment. Therefore 
request for decision on legality of payment of disability retired pay 
that is based on administrative action taken subsequent to date court 
action was filed will be considered and merits of officer’s claim for dis- 
ability Geteumine@ucn wlio ee a a ea 
Retired pay of Air Force officer retired effective Apr. 1, 1963, who by 
correction of military records is placed on temporary disability retired 
list as of Mar. 31, 1963, with entitlement to disability retired pay effec- 
tive Apr. 1, 1963, from which list he is removed on Mar. 11, 1968, 
properly was for computation under sec. 5(a)(1) and not 5(a) (2) 
of Uniformed Services Pay Act of 1963, officer’s entitlement to retired 
pay on Apr. 1, 1963 not having occurred by force of Uniform Retirement 
Date Act, but by action of Secretary, and officer, therefore, was not 
overpaid retired pay commencing Oct. 1, 1963, computed at 75 percent 
of monthly basic pay of his grade fixed by 1963 pay act__..-.-------- 
Reenlistment bonus, (See Gratuities, reenlistment bonus) 
Removals, suspensions, eto. 
Back pay 
Civilian employment earnings 
When military or naval records of members or former members of 
uniformed services are corrected pursuant to 10 U.S.C. 1552, deduction 
of interim earnings received from civilian employment should be made 
from back pay and allowances granted. Correction of records law is not 
intended to place members or former members whose records are cor- 
rected in a more advantageous position than members who remained 
in service and received like pay and allowances, but no additional civil- 
ian earnings. Issuance of regulations to require deduction of interim 
civilian earnings from payment of back pay and allowances will provide 
uniform treatment of military and civilian personnel in making adjust- 
ments for loss of compensation arising out of erroneous or illegal separ- 
ation or suspension from service... ................................- 
Reserve Officers’ Training Corps 
Programs at educational institutions 
Employment of retired members 
The phase “throughout the Nation” as used in 10 U.S.C. 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that 
expansion of Junior ROTC programs was intended. Therefore, appro- 
priated funds may be used to support Junior ROTC unit if established 
at George Washington Senior High School, Mangilao, Guam, an instru- 
mentality of unincorporated territory of Govt. of Gaum established, 
maintained, and operated pursuant to authority in sec. 29(b) of Organic 
Ast of Guam... .«.. esecsbidintieibde ia doiaeiaa. ees 
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MILITARY PERSONNEL—Continued 
Reserve Officers’ Training Corps—Continued 
Programs at educational institutions—Continued 
Employment of retired members—Continued 
Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 
(10 U.S.C. 2031(d)) authorizes employment of retired members in 
Junior ROTC programs and prescribes basis for payment to members-_-_-_ 
Compensation entitlement 
Waiver of retired pay under 38 U.S.C. 3105 by retired officer in favor 
of Veterans Administration disability compensation not operating to 
reduce his legally authorized retired pay, additional amount retired 
officer is entitled to for performing instructional and administrative 
duties in private high school that maintains Junior Reserve Officers’ 
Training Corps program pursuant to 10 U.S.C. 2031(d), is difference 
between retired pay he would be entitled to but for waiver and active 
duty pay and allowances he would receive if ordered to active duty 
Reservists 
Death or injury 
Inactive duty training, etc. 
Ability to perform limited duty 
Under 37 U.S.C. 204(i) a Reserve member of the naval service who is 
disabled by disease incurred in line of active duty or injured while in 
performance of active duty or inactive duty training for any period of 
time is entitled to same pay and allowances which would be payable 
in same circumstances to member of Regular Navy of corresponding 
grade and length of service, but whether a disabled reservist who is 
physically qualified to perform duty of limited or restricted nature is 
entitled to pay and allowances, and if so whether entitlement would 
continue until he is qualified to perform full and specialized duties, 
cannot be answered categorically, since answer to each question would 
depend upon facts of particular case to which question relates. 
Temporary duty 
Two successive orders 
A naval reservist who travels from and to his home under orders 
providing for 68-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns 
to temporary duty station for 150-day similar assignment is considered 
to have had one continuous period of service for determining entitlement 
to temporary duty allowance—per diem and monetary allowance in lieu 
of transportation—and under 37 U.S.C. 404(a) permitting payment of 
travel and transportation allowances to reservists ordered from home 
for short periods of active duty—less than 20 weeks—where mess and 
quarters are not provided, member may not be paid on basis that two 
periods of duty were authorized by separate orders. 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Training duty 
Active v. inactive duty 
Effect on travel rights 
Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from 
entitlement to travel and transportation allowances authorized in 37 
U.S.C. 404(a) because of prohibition in par. M6002—2 of Joint Travel 
! Regs. against payment of travel or transportation allowances for inac- 
tive duty training at headquarters of Reserve component, absent require- 
ment for performance of travel immediately preceding or upon 
detachment from active duty. For consideration, however, is availability 
of reservist for inactive duty training, 37 U.S.C. 204(v), providing that 
active duty status of reservist ordered to duty for more than 30 days is 
expanded to -inelude travel timeuis sili 006 £28.21 asec lote 78 
Per diem 


Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a)(4) (Pub. L. 90-168, Dec. 
1, 1967) for members of uniformed services performing duty away from 
home may not be amended to deny payment of per diem to member 
of Reserve component performing annual active duty for training at 
same location where he normally performs inactive duty training, unless 

3 member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geographi- 
cal area, for then reservist would not be “away from home” within mean- 
ing of 37 U.S.C. 404(a) (4) to entitle him to per diem for period of 
annual active duty. for treiningiisce nei tinsel eccece 517 

Members of Reserve components who are called to active duty or 
active duty for training, as distinguished from annual active duty for 
training under orders which require return home upon completion of 
duty, are entitled to per diem if called to duty from their home for tours 
of less than 20 weeks duration, 37 U.S.C. 404(a)(4) permitting pay- 
ment of per diem to reservists ordered from their homes for short 
periods of less than 20 weeks of duty, irrespective of type of duty per- 
formed, if they are not furnished quarters and mess at training duty 
GATOR i: sasiedinidti rnd hides iid chided dhintln cdds eed as 517 

1 Denial of per diem under 37 U.S.C. 404(a) (4) to member of Reserve 
component is required only while he is on annual active duty for train- 
ing when Govt. quarters and Govt. mess are available and, therefore, 
per diem may be paid to member of Reserve component while on annual 
active duty for training, active duty for training, or active duty at duty 
station where Govt. quarters or Govt. mess, or both, are not available 
even though duty is performed at same place and under same conditions 
as apply to reservist’s inactive duty training..................---.-.- 517 

When members of Reserve components are on annual active duty for 
training, active duty for training, or active duty at locations away from 
home under orders which require return home upon completion of duty, 
they may only be paid per diem under 37 U.S.C. 404(a) (4) if Govt. 
quarters and mess are unavailable to them. Members of Regular services 

under par. M4205-5 of Joint Travel Regs. are not entitled to per diem 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Training duty—Continued 
Per diem—Continued 
when furnished subsistence and quarters while on temporary duty, and 
any per diem paid is subject to reduction, and sec. 404(a)(4) con- 
templating equalization of reservist’s entitlement to per diem with that 
of Regular member, payment of per diem to reservist on any other 
basis would result in unequal treatment._........-.....------------- 
When members of Reserve components are ordered to active duty or 
active duty for training for 20 weeks or more, rules and regulations 
relating to temporary duty travel do not apply and entitlement of 
reservists to per diem is for determination pursuant to 37 U.S.C. 404 
(a) (1) and not sec. 404(a) (4), which provides for equalization of 
reservists’ benefits with that of Regular members__..............-_-~- 
Permanent change of station allowances 
Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint Travel Regs. are unaffected by addition of clause (4) 
(Pub. L. 90-168, Dec. 1, 1967) to 37 U.S.C. 404(a), and amendment of 
Joint Travel Regs. to authorize permanent change-of-station allowances 
for members of Reserve components instead of per diem whenever such 
alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406(a) and (c)---- 
Retired 
Active duty after retirement 
Travel and transportation allowances 
Payment of travel and transportation allowances prescribed in 37 
U.S.C. 404(a) to retired members of uniformed services ordered to 
short periods of duty at station where mess and quarters are not pre- 
scribed is not precluded by lack of specific reference to retirees in 
legislative history of Pub. L. 90-168, dated Dec. 1, 1967, adding clause 4 
to sec. 404(a) to provide travel and transportation allowances for 
Reserve components, 1967 act having been designed to authorize same 
entitlements to “all military personnel” when circumstances are essen- 
tially same. In amending Joint Travel Regs. to provide for payment to 
retired members, fact that per diem authorized by act is permanent 
station allowance that is payable only during periods of duty at perma- 
nent station is for consideration.........._..................—...... 
Employment by educational institutions 
Reserve Officers’ Training Corps programs 
The phrase “throughout the Nation” as used in 10 U.S.C, 2081(a) 
authorizing establishment and maintenance of Junior Reserve Officers’ 
Training Corps units may be considered to include unincorporated ter- 
ritory of Guam, absent indication in legislative history that phrase was 
used in restrictive or limited sense and in view of indication that ex- 
pansion of Junior ROTC programs was intended. Therefore, appropri- 
ated funds may be used to support Junior ROTC unit if established at 
George Washington Senior High School, Mangilao, Guam, an instru- 
mentality of unincorporated territory of Govt. of Guam established, 
maintained, and operated pursuant to authority in sec. 29(b) of Organic 
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MILITARY PERSONNEL—Continued 

Retired—Continued 

Employment by educational institutions—Continued 

Reserve Officers’ Training Corps programs—Continued 

Employment of retired members of uniformed services by secondary 
school that is instrumentality of unincorporated territory of Govt. of 
Guam as administrators or instructors in Junior Reserve Officers’ Train- 
ing Corps program is not prohibited under dual pay and dual employ- 
ment provisions of 5 U.S.C. 5531-5533, absent indication in Dual 
Compensation Act or its legislative history of intent to expand coverage 
of act to offices or positions in territories which had not been included 
in previously existing dual compensation laws that were repealed. In 
addition Reserve Officers’ Training Corps Vitalization Act of 1964 (10 
U.S.C. 2031(d)) authorizes employment of retired members in Junior 
ROTC programs and prescribes basis for payment to members____..-- 796 

Pay (See Pay, retired) 
Retirement 

Change in status after retirement 

Retirement under act of April 3, 1939 

Termination of “AUS status” of member of uniformed services who 
after serving as commissioned officer in Army of U.S. from July 16, 
1942, through Oct. 4, 1946, was retired for physical disability under act 
of Apr. 3, 1939, subsequently electing to have retired pay computed 
under sec. 402(d) of Career Compensation Act of 1949, and serving on 
active duty as Reserve officer from Sept. 6, 1951 until appointed as 
Regular officer on May 5, 1958, occurred Mar. 31, 1953 pursuant to Pub. 
L. 86-197, and not May 5, 1958, by reason of acceptance of appointment 
in Regular Army, where he is currently serving in rank of lieutenant 
colonel under temporary appointment pursuant to 10 U.S.O, 3442_-.-__. 99 

An officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1989—subsequently computed under sec. 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C. 3442, upon retirement may 
be paid either retired pay pertaining to “new” retired status or retired 
pay benefits to which entitled to by virtue of act of Apr. 3, 1939, as 
arvendéed; whidhevér 16 qreatets: 2c he ea 99 

An officer of uniformed services retired for physical disability pur- 
suant to act of Apr. 3, 1989, who subsequently elected disability retire- 
ment pay computed under sec. 402(d) of Career Compensation Act of 
1949, and then served as ‘Army Reserve officer from Sept. 6, 1951, to 
May 5, 1958, when he was appointed to Regular Army, where he cur- 
rently is serving in rank of lieutenant colonel under temporary appoint- 
ment pursuant to 10 U.S.C. 3442, upon retirement would be entitled to 
retired pay recomputed under 10 U.S.C. 1402(d), if conditions of clause 
(2) of sec. 1402(c) regarding additional physical disability are met; 
if not, officer’s retired pay status is for consideration under sec. 
1402(a), subject to footnote 1, and to provisions of 37 U.S.C. 206(a)---- 99 
Saved Pay 

Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Service credits. (See Pay, service credits) 
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MILITARY PERSONNEL—Continued Page 
Severance pay. (See Pay, severance) 
Six months’ death gratuity. (See Gratuities, six months’ death) 4 
Survivorship benefits, (See Pay, retired, annuity elections for dependents) 
Temporary lodging allowances, (See Station Allowances, military per- 

sonnel, temporary lodgings) 
Training duty station 
Status for benefits entitlement 
Pub. L. 90-168 (37 U.S.C. 404(a)(4)) having as its purpose payment 
of extra expenses incurred during training periods by members of uni- 
formed services or National Guard members while away from home, 
definition in par. M1150—-10c of Joint Travel Regs. implementing act to 
effect that home or place from which member of Reserve components 
is called or ordered to active duty or active duty for training is perma- 
nent duty station of member has no effect in determination of entitle- 
ment, either to pay and allowances for period of training duty or to 
reimbursement of cost of travel to and from training duty__..._..-__-- 301 
Training station to which Reserve member without dependents is 
ordered to active duty for less than 20 weeks in temporary duty status 
is permanent station and member performing basic assignment at his 
permanent duty station is entitled to basic allowance for quarters pre- 
seribed by 37 U.S.C. 403(f), as amended by Pub. L. 90-207, while at 
training station and definition in par. M1150-10c of Joint Travel Regs. 
that home or place from which member of Reserve component is not for 
application. Therefore, par. 10242 and Table 1-2-4, Dept. of Defense 
Military Pay and Allowances Entitlements Manual, remains applicable 
in computing allowable travel time for pay purposes for travel per- 
formed from home to training station............-...---.-----.----- 490 
Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 37 U.S.C. 404(a)(4) (Pub. L. 90-168, Dec. 1, 
1967) for members of uniformed services performing duty away from t 
home may not be amended to deny payment of per diem to member of 
Reserve component performing annual active duty for training at same 
location where he normally performs inactive duty training, unless t 
member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geographi- 
eal area, for then reservist would not be “away from home” within 
meaning of 37 U.S.C. 404(a) (4) to entitle him to per diem for period of 
annual Sctive Gute Sor) (PRIN ocean cme niticndmonehndnnnpenmas 517 
Denial of per diem under 37 U.S.C. 404(a) (4) to member of Reserve 
component is required only while he is on annual active duty for training 
when Govt. quarters and Govt. mess are available and, therefore, per ; 
diem may be paid to member of Reserve component while on annual ; 
active duty for training, active duty for training, or active duty at 
duty station where Govt. quarters or Govt. mess, or both, are not avail- ; 
able even though duty is performed at same place and under same con- f 
ditions as apply to reservist’s inactive duty training...........-----.. 517 
Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint Travel Regs. are unaffected by addition of clause (4) 
(Pub. L. 90-168, Dec. 1, 1967) to 87 U.8.0. 404(a), and amendment of 
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ge MILITARY PERSONNEL—Continued 
Training duty station—Continued 
Status for benefits entitlement—Continued 
Joint Travel Regs. to authorize permanent change-of-station allowances 
for members of Reserve components instead of per diem whenever such 
alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406 (a) and (c)---. 517 
Member of Reserve component who commutes daily from home to 
training duty station is not “away from home” within meaning of 37 
U.S.C. 404(a) (4) to entitle him to reimbursement for expense of com- 
muting and, therefore, although reservist because active duty station is 
permanent duty station would be entitled to reimbursement under part 
K, ch. 4, of Joint Travel Regs. for travel expenses incurred in conducting 
official business within permanent duty station and adjacent areas, 
regulation may not be amended to authorize reimbursement to reservists 
for expense of commuting daily between home and duty station located 
within corporate limits of same city or town___----..----------------- 517 
Elimination of permanent station definition in par. M1150-10e of Joint 
Travel Regs.—definition which is neither authorized nor required by 
37 U.S.C. 404(a)(4) and has no effect in determining entitlement of 
member of Reserve component to either pay and allowances for period 
of training duty, or to reimbursement for travel to and from training 
station—although recommended would not alter fact that part K, ch. 4, 
of Joint Travel Regs., which authorizes reimbursement of travel ex- 
penses incurred in conducting official business within limits of perma- 
nent duty station and adjacent areas, may not be amended to provide 
reimbursement to reservist for expense of commuting daily from home to 
traitnins : GetleGs ois .iinss ees 517 
Transfers 
Awaiting vessel 
Temporary lodging allowances 
A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel 
or hotel-like accommodations with his family at home port or is tem- 
porarily assigned to off-ship crew of two-crew nuclear powered sub- 
marine, is not eligible to receive temporary lodging allowances pre- 
scribed by 37 U.S.C. 405 as permanent station allowance to partially 
reimburse member for more than normal expenses incurred upon ar- 
rival at permanent station outside U.S. Therefore, as member is not 
considered to be at permanent duty station for purposes of temporary 
lodging allowance until he reports aboard vessel to which assigned, Joint 
Travel Regs. may not be amended to authorize payment of allowance to 
member prior to reporting aboard ship___.......--_--.---____---_-__ 716 
Hospital transfer status 
“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. 
M1150~-10 of Joint Travel Regs. may not be broadened to include hospital 
117 in U.S. to which member is transferred for prolonged hospitalization 
from either duty station or other hospital in U.S., and, therefore, chap- 
ter 9 of regulations may not be amended to permit payment when 
member is so hospitalized of dislocation allowance provided in 37 U.S.C. 
407(a)(1) for members whose dependents make authorized move “in 
connection with his change of permanent station.” However, chapter 9 
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MILITARY PERSONNEL—Continued 

Transfers—Continued 

Hospital transfer status—Continued 
may be amended to authorize allowance on same basis dependents and 
baggage are transported to hospital, that is “as for a permanent change 
of station” upon issuance of certificate of prolonged treatment 
Travel expenses. (See Travel Expenses, military personnel) 
Uniforms. (See Uniforms, military personnel) 
Veterans. (See Veterans) 
Witnesses 

Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.C. 703 issue orders to member direct- 
ing his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance 
at proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when appli- 
cable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds___-_ 

MISCELLANEOUS RECEIPTS 

Collection proceeds 

Fees for mailing 

Use of collection proceeds to cover cost of fees for money orders or 
bank drafts prior to mailing balance of collection to depositories with 
appropriate accounting adjustment as optional method to employee pay- 
ing fee from his personal funds and obtaining reimbursement from appro- 
priation will not contravene requirements of 31 U.S.C. 484 that gross 
amount of moneys received on behalf of U.S. must be covered into Treas- 
ury as miscellaneous receipts. Proposed procedure under which costs 
of fees for money orders and bank drafts would be charged to proper 
appropriation without diminishing gross amounts ultimately deposited 
in Treasury may be adopted after detailed accounting procedures have 
been developed and approved for promptly effecting necessary ac- 
cuuintin mie Riss has eid ele ee ce te Re 
Special account v. miscellaneous receipts 

Fees for services to public 

In view of fact that “User Charges” statute, 31 U.S.C. 483a, did not 
repeal or modify existing statutes, charges collected from airline car- 
riers for preclearance of passengers and baggage at Canadian airports 
are for deposit to appropriation from which charges were paid in ac- 
cordance with requirement in 19 U.S.C. 1524 relating to deposit of cus- 
050°. CRONNida iseiewinddeweskes whee eee le 

Property damage collections 

Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
prime contractor, are for deposit as miscellaneous receipts into Treasury 
of U.S. in consonance with sec, 3617, Revised Statutes, 31 U.S.C. 484____ 
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NATIONAL GUARD 

Death or injury 

While traveling to and from inactive duty 

The six months’ death gratuity prescribed in 32 U.S.C. 321(a) (3) 
for payment to beneficiary of member of National Guard who dies from 
injury incurred while traveling directly to or from inactive training 
is not payable incident to death of member who when dismissed from 
regularly scheduled drill proceeded to truck stop in direction away from 
his residence where he stayed approximately 1 hour, and then while 
en route to his home was involved in accident that resulted in his death, 
as member is not considered to have been traveling directly from train- 
ing place to his home, either in point of time or route, when accident oc- 
curred and, therefore, case does not fall within meaning of sec. 321(a) 
(3) and implementing regulations 

OFFICERS AND EMPLOYEES 

Accountable officers. (See Accountable Officers) 
Agriculture Department. (See Agriculture Department, employees) 
Clothing and personal furnishings. (See Clothing and Personal Furnish- 

ings) 
Compensation. (See Compensation) 
Contributions from sources other than the United States 

Prohibition 

The fact that 18 U.S.C. 209, which prohibits Govt. officers and em- 
ployees from receiving any salary from sources other than U.S., is 
criminal statute enforceable by Dept. of Justice and courts, Attorney 
General has final determination of issues arising under provision and, 
therefore, Comptroller General does not have authority to make binding 
determination as to proper interpretation of prohibition__.._._._....--- 
Court leave. (See Leaves of Absence, court) 
Death or injury 

Disability compensation, etc. 

Retainer pay 

Limiting application of rule in Mulholland v. U.S., 189 Ct. Cl. 507, 
that member of Fleet Reserve may receive retainer pay concurrently 
with civilian disability compensation to periods prior to 1952, will no 
longer be required in view of holding in Merlyn BH. Horn v. U.S., 185 Ct. 
Cl. 795, in which court recognized plaintiff's claim for retainer pay with- 
held after 1952 for period during which he received disability compensa- 
tion for injury sustained in civilian position. Therefore, retainer pay 
withheld from member injured in 1966 and awarded 288 weeks of civilian 
disability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation 
Equal employment opportunity 

Discrimination actions 

The remedial action of retroactively promoting employee alleging 
racial discrimination after employee had been promoted from grade 
GS-9 to grade GS-11 without regard to complaint does not entitle em- 
ployee to higher grade salary for period prior to effective date of his 
regular promotion, neither 5 U.S.C. 7151 nor implementing Civil Service 
Regs. providing for retroactive remedial action in event of finding of 
discrimination. Furthermore, employee may not be paid additional com- 
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Equal employment opportunity—Continued 
Discrimination actions—Continued 
pensation under “Back Pay Statute’ (5 U.S.C. 5596), or on basis of 
retroactive correction of administrative error, failure to timely promote 
employee being neither positive adverse administrative action required 
for payment under statute nor administrative error._............-..~- 
Foreign service. (See Foreign Service) 
Hours of work 
Establishment for overtime purposes 
Intermittent, etc., wage board employees 
Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been 
established for them, are entitled to overtime compensation at not less 
than time and one-half for time worked in excess of 8 hours a day 
or 40 hours a week pursuant to sec. 201 of “Work Hours Act of 1962,” 
amending sec. 23 of act of Mar. 28, 1934, language of sec. 23, as amended, 
regarding “establishment” of regular hours of labor at not more than 
8 per day or 40 per week intending only to prescribe measure as to when 
regular and overtime rates of compensation are payable and not to re- 
quire formal establishment of regular hours of work_....----.------- 
Leaves of absence. (See Leaves of Absence) 
Mileage. (See Mileage) 
Missing, interned, captured, etc. 
Proximate result of civilian employment determination 
When civilian employee stationed inside U.S. enters missing status 
outside U.S. while on leave sailing sloop from Newport, R.I. to St. 
Thomas, V.I., determination by agency head that missing status of 
employee was proximate result of his civilian employment is required 
before missing persons benefits provided by act of Aug. 29, 1957 (5 U.S.C. 
5561) may be granted, even though act does not expressly refer to situa- 
CO ARID i ciiiiiininciiivabtmndieinin aansiianimmiména bam tiddinia 
Moving expenses 
Public Law 89-516 authority. (See Officers and Employees, transfers, 
relocation expenses) 
Overtime, (See Compensation, overtime) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Promotions 
Compensation. (See Compensation, promotions) 
Reclassified positions 
Incumbent’s status 
Civil Service Commission having waived experience and training re- 
quirement of incumbent of position reclassified from grade GS-9 to 
grade GS-11, administrative determination to require employee to serve 
1 year in reclassified position to obtain required experience prior to 
advancement to GS—11 level rather than placing incumbent in reclassi- 
fied position, another position, or separating her was erroneous, and 
incumbent having been continued in reclassified position, correction 
action is required to promote her not later than beginning of second 
pay period following receipt of notice of approval by Civil Service 
Commission of waiver of qualifications of incumbent of reclassified 
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OFFICERS AND EMPLOYEES—Continued 
Quarters allowance 
Transferred employees. (See Officers and Employees, transfers, reloca- 
tion expenses, temporary quarters) 
Relocation expenses 
Transferred employees. (See Officers and Employees, transfers, relo- 
cation expenses) 
Removals, suspensions, etc. 
Compensation. (See Compensation, removals, suspensions, etc.) 
Service agreements 
Overseas employees. (See Officers and Employees, transfers, service 
agreements) 
Severance pay. (See Compensation, severance pay) 
Trailer allowances. (See Trailer Allowances, civilian personnel) 
Training 
Expenses 
Meals and room at headquarters 
Civilian employee coordinator of seminar for purpose of training 
employees of International Agricultural Development Service who paid 
cost of meals for non-Govt. employee guest speakers and employees of 
Service attending seminar conducted at headquarters may be reimbursed 
for expense incurred upon determination by appropriate authority that 
cost of meals furnished non-Govt. employees is authorized under 5 U.S.C. 
4109; that one Service employee participated as seminar speaker; and 
that business of seminar was conducted during mealtime requiring at- 
tendance of Service employees. Pursuant to sec. 6.7 of Standardized 
Govt. Travel Regs., any per diem payments authorized should be 
WOR ss siesta tcdanaeteidatek bach hla batch ba cenit ics csectilat iin do inte alien leslie lnainenbatatate 
Official duty away from training site 
An employee who incident to moving family residence to training 
site under authority in 5 U.S.C. 4109(a)(2)(B) forfeits right to per 
diem is entitled to transportation costs and per diem when required to 
travel on official business away from training site, even while perform- 
ing official duties at location which would otherwise be his official sta- 
tion. For purposes of sec. 6.8 of Standardized Govt. Travel Regs., which 
prohibits payment of per diem at permanent duty station, training site 
may be considered employee’s permanent duty station, thus entitling him 
to per diem while temporarily assigned official duties away from train- 
SI i acess tnt nseteancteinetnis i itnhsh chica Wit iS Eo ines 
Overtime. (See Compensation, overtfme, training courses) 
Transfers 
Household effects transfer. (See Transportation, household effects) 
Mass transfer 
Effective date 
An employee who on July 9, 1966, contracts to purchase residence in 
anticipation of mass transfer incident to relocation of agency head- 
quarters, although he is not informed until Nov. 22, 1966, that move, 
which had been anticipated for several years, tentatively was set for 
Apr. 1, 1968—delay in move occasioned by unavailability of funds for 
move and building construction—and who moves into new residence 
Apr. 22, 1967, completing settlement July 12, 1967, may be reimbursed 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Mass transfer—Continued 
Effective date—Continued 
under Pub. L. 89-516 for expenses incurred in purchase of new residence 
on basis employee acquired residence after he received definite informa- 
tion on Novy. 22, 1966, that his permanent station was being transferred__ 895 
Relocation expenses 
Attorney fees 
An employee who incident to transfer of official duty station pur- 
chases residence at new duty station and is reimbursed attorney fees 
he paid for preparation of notes and trusts, settlement fee, title examina- 
tion, and preparation of application for title insurance—services au- 
thorized by sec. 4.2c of Bur. of Budget Cir. No. A-56—may not also be 
reimbursed fees paid to second attorney to prepare contract and other 
instruments involved in purchase, checking and examining various docu- 
ments, and travel expenses incurred by that attorney to be present at 
settlement, as fee paid for legal representation and advice in connection 
with purchase or sale of residence is not reimbursable under sec. 4, Cir. 


House sale 
Collateral transactions 
Expenses, including real estate commission, incurred by transferred 
employee in sale of parcel of land he had accepted in partial payment 
for his residence at old duty station are not reimbursable under sec. 4, : 
Bur. of Budget Cir. No. A-56, notwithstanding possible savings to Govt. : 
by reason of real estate broker relinquishing commission on residence for 
opportunity to sell and receive commission on land, collateral transaction 
not having been connected with sale of employee’s residence incident to 
permanent change of etetlotiscun. csieln cnn nek ba bednnsecboasaus 419 
Mortgage prepayment charge 
A 90-day interest charge—prepayment penalty—assessed by lending 
institution in connection with sale of residence at old duty station of 
transferred employee is not reimbursable expense absent provision in 
original contract or mortgage instrument for reimbursement ag pre- 
seribed by sec. 4.2d, Bur. of Budget Cir. No. A-56. Language of note 
covering loan secured by employee’s residence reading “payable on the 
day of each month” is not express provision that imposes prepay- 
ment penalty and, therefore, employee may not be reimbursed interest 
charge payment he was required to make__.......-..---..----------- 407 
Trailer and lot sale 
Expenses incurred in individual sale of unimproved lot and of un- 
attached mobile home placed on lot and used as living quarters are not 
reimbursable to employee incident to official change of duty station, sec. 
9 of Bur. of Budget Circular No. A-56 and 5 U.S.C. 5724(b) contemplat- 
ing reimbursement for expenses of transporting and not sale of mobile 
dwelling, and sec. 4 of Circular providing for reimbursement of expenses 
incurred in disposition of dwelling house affixed tu land and not for costs 
of selling unimproved real estate......................--_-----_.--- 115 
Lease termination 
An employee who in connection with transfer of official duty station 
terminates lease on his apartment at old duty station at expiration of 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Lease termination—Continued 
his lease and is required to pay for painting, cleaning, repair of blinds 
; and stock transfer is not entitled to reimbursement for these expenses, 5 
5 U.S.C. 5724a only authorizing reimbursement of those expenses that re- 
sult from termination of unexpired lease and not expenses chargeable at 
expiration of lease...........-.---= 2222 ee neem nen nsasen= 469 
Ps Mass transfer 
b Expenses prior to transfer orders 
An employee who on July 9, 1966 contracts to purchase residence in 
anticipation of mass transfer incident to relocation of agency head- 
quarters, although he is not informed until Nov. 22, 1966 that move, 
which had been anticipated for several years, tentatively was set for 
Apr. 1, 1968—delay in move occasioned by unavailability of funds for 
move and building construction—and who moves into new residence Apr. 
22, 1967, completing settlement July 12, 1967, may be reimbursed under 
; Pub. L. 89-516 for expenses incurred in purchase of new residence on 
60 , basis employee acquired residence after he received definite informa- 
tion on Noy. 22, 1966, that his permanent station was being 
Crem — sai ccircicte tits tii Bi cig tn binltnaticaa N isen ciee Sentctaetn cca 395 
Miscellaneous expenses 
House trailer preparation for movement 
Cost to civilian employee to equip housetrailer transported incident to 
permanent change of station with an extra axle in compliance with 
State law is not reimbursable expense. The expenditure representing 
cost of structural change in trailer constitutes capital improvement that 
is not reimbursable as miscellaneous expense under sec. 3 of Bur. of 
19 R Budget Cir. No. A-56, and structural change to trailer having been 
incurred to prepare trailer for movement, reimbursement for cost of axle 
is excluded under sec. 9.3a(3) of Circular....................-.---- 226 
: Overseas employees transferred between overseas duty stations 
t Requirement in sec. 3.2a of Bur. of Budget Circular No, A-56 that em- 
\ ployee execute employment agreement prescribed by sec 1.3c of Circular 
in order to be eligible to receive payment of miscellaneous expense al- 
i lowance authorized has no application to employees transferred within 
foreign countries or within territories or possessions of U.S. outside 
k contiguous 48 States and District of Columbia. Therefore, employees 
107 t transferred by their agency from one official station to another overseas 
prior to completing agreed 12 months of service, whether or not they are 
required to sign new employment agreement, are entitled to miscel- 
laneous expense allowance authorized by sec. 3.2a, and possibly other 
benefits prescribed by Circular No. A-656_........--.-..----_-----.. 89 
“Settlement Date” limitations on property transactions 
What constitutes litigation 
‘ Fact that ultimate sale of residence of transferred employee was 
delayed more than 1 year after date of entrance on duty at new official 
115 station, as limited by sec. 4.1d of Bur. of Budget Circular No, A-S6 on 
t real estate transactions, by reason of breach of escrow agreement tant- 
amount to contract sales and continued possession of property by de- 
faulter does not entitle employee under “litigation” exception provided 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 


“Settlement Date” limitations on property transactions—Continued 
What constitutes litigation—Continued 
in sec, 4.1d to 1-year settlement requirement, to reimbursement for ex- 
penses incurred in selling residence, delay in disposing of residence not 
stemming from suit at law within contemplation of Budget Circular___- 
Temporary quarters 
Time limitation 
In computing length of time allowed for temporary quarters at Govt. 
expenses pursuant to subsecs. 2.5b(5) and (6) of Bur. of Budget Cir- 
cular No. A—56, incident to employee’s permanent change-of-duty sta- 
tion, allowable period begins to run from first day for which claim for 
reimbursement is made regardless of fact that employee or member of 
immediate family may have occupied temporary quarters prior to date of 
claim, provided first day for which claim is made within 30 days of 
date employee reported to duty at new official station. Therefore, em- 
ployee who actually occupied temporary quarters from Sept. 15, 1967, un- 
til Nov. 11, 1967, who claims temporary quarters allowance for 30 days 
commencing Oct. 12, 1967, may be reimbursed for period claimed_.._—~ 
An employee who is unable to locate permanent quarters incident to 
change-of-duty station within U.S8., occupies temporary quarters in excess 
of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular No. 
A-56 incurs additional expenses for subsequent unauthorized travel of 
wife to new station in second privately owned automobile, may not be 
paid temporary quarters and subsistence allowance for 60-day period 
prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid more than 
8 cents per mile authorized for travel of the employee and his wife in 
one automobile. Even if additional amounts claimed were allowable, no 
mistake having been made in preparation of employee’s travel orders, 
there would be no authority to amend orders retroactively 
Transfer within corporate limits of city 
Payment of relocation expenses provided in 5 U.S.C, 5724a to employees 
who are transferred between posts of duty 35 miles apart within cor- 
porate limits of same city—Houston, Texas—is precluded under sec. 
13a of Bur. of Budget Cir. No. A-56, which authorizes travel and trans- 
portation expenses and applicable allowances only when transfer is 
between “official stations” as term is defined in sec. 1.5 of Standardized 
Govt, Travel Regs., and section prescribing that designated post of duty 
and official station are one and same, an area that is circumscribed by 
corporate limits of city, there is no authority for payment of relocation 
expenses to employees transferred within corporate limits of Houston_-__- 
Transportation for house hunting 
Authorization 
Although Bur. of Budget Circular No. A-56 provides for administra- 
tive discretion in authorizing reimbursement for expenses of house hunt- 
ing trip prescribed in sec. 2.4 of Circular when employee's official duty 
is changed, absent evidence that house hunting trip was authorized 
and performed, there is no authority to reimburse employee for cost of 
house hunting trip and, therefore, under his travel orders he may only 
be allowed mileage.for one-way travel performed from old to new duty 
COREE een 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 

Relocation expenses—Continued 

Transportation for house hunting—Continued 
Mileage 

An employee and his wife who traveled by privately owned automobile 
in performance of authorized round trip between old and new’ official 
station to seek permanent residence quarters, is entitled to reimburse- 
ment under authority prescribed in sec. 2.3a of Bureau of Budget Circular 
No. A-56 at rate of 8 cents per mile, rate specified in sec. 2.3a(1) for 
employee traveling with one member of his family in privately owned 
autemenile: baccetainedeuh idee eee eae 276 

Secs. 2.1 and 2.2 of Bur. of Budget Circular No. A-—56, authorizing 
reimbursement of transportation costs and other travel expenses incurred 
by employee and his family in accordance with Travel Expense Act of 
1949, as amended, and Standardized Govt. Travel Regs. (SGTR), employ- 
ee who incident to permanent change of station is authorized travel with 
his wife by privately owned automobile to new station and return to seek 
permanent residence quarters is entitled to mileage under sec. 3.5ce(1) 
of SGTR for distance traveled as shown in standard highway mileage 
guides or by speedometer reading, and if there is no substantial deviation 
between the two, mileage claimed by employee may be allowed without 
Cane ee iio ec el 276 

Service agreements 

Transfers between overseas duty stations 

Employees who at time of transfer by their agencies between overseas 
duty stations located in different territories or countries outside conti- 
nental U.S. had only completed part of agreed period of service and had 
less than 12 months of service to perform under employment agreement 
are required pursuant to 5 U.S.C. 5724(d) to execute new agreement for 
minimum of 12 months service—1 school year for overseas teachers— 
in order to be eligible for payment by Govt. of costs of transfer__....~~- 39 

Although employees with less than 12 months of service to perform 
transportation agreement are not required under 5 U.S.C. 5724(d) to 
execute new employment agreement upon transfer by their agency or 
department between official stations located in same territory or country 
outside U.S., agency or department, by policy or regulation, neverthe- 
less may require their employees to execute new employment agreement_ 39 

Requirement in sec. 3.2a of Bur. of Budget Circular No. A—-56 that em- 
ployee execute employment agreement prescribed by sec. 1.3c of Circular 
in order to be eligible to receive payment of miscellaneous expense allow- 
ance authorized has no application to employees transferred within 
foreign countries or within territories or possessions of U.S. outside con- 
tiguous 48 States and Dist. of Columbia. Therefore, employees trans- 
ferred by their agency from one official station to another overseas prior 
to completing agreed 12 months of service, whether or not they are re- 
quired to sign new employment agreement, are entitled to miscellaneous 
expense allowance authorized by sec. 8.2a, and possibly other benefits 
presesined ‘by ‘Circus No. £-0GsW 12s cee hn cksicaccanen 89 
Transportation 

Dependents. (See Transportation, dependents) 

Household effects. (See Transportation, household effects) 
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OFFICERS AND EMPLOYEES—Continued 

Travel by privately owned automobile 

Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Travel time 

International dateline crossings 

An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Tokyo due to crossing international 
dateline is entitled to compensation for day under rule that in establish- 
ing entitlement to pay, time of place at which employee is located is con- 
trolling under 15 U.S.C. 262. In accordance with longstanding 
administrative practice, pay of employee should not be increased because 
of extra time gained when traveling across international dateline in 
eastward direction—crossings in opposite directions canceling each other 
out. However, any specific factual situations may be presented for 
consideration. 233 
Uniforms. (See Uniforms, civilian personnel) 
Wage board 

Compensation. (See Compensation, wage board employees) 

Hours of work 

Establishment for overtime purposes 
Intermittent and part-time employees 

Intermittent and part-time wage board employees, regardless of 
whether 40-hour administrative workweek or 8-hour day has been estab- 
lished for them, are entitled to overtime compensation at not less than 
time and one-half for time worked in excess of 8 hours a day or 40 hours 
a week pursuant to sec. 201 of “Work Hours Act of 1962,” amending sec. 
23 of act of Mar. 28, 1984, language of sec. 23, as amended, regarding 
“establishment” of regular hours of labor at not more than 8 per day 
or 40 per week intending only to prescribe measure as to when regular 
and overtime rates of compensation are payable and not to require formal 
establishment of regular hours of work 

ORDERS 

Amendment 

Retroactive 

Rule 

An employee who unable to locate permanent quarters incident to 
change-of-duty station within U.S., occupies temporary quarters in ex- 
cess of 30 days allowable under sec. 2.5b(1) of Bur. of Budget Circular 
No. A-56 and incurs additional expenses for subsequent unauthorized 
travel of wife to new station in second privately owned automobile, may 
not be paid temporary quarters and subsistence allowance for 60-day 
period prescribed by sec. 2.5b(2) for transfers outside U.S., nor paid 
more than 8 cents per mile authorized for travel of the employee and his 
wife in one automobile. Even if additional amounts claimed were allow- 
able, no mistake having been made in preparation of employee's travel 
orders, there would be no authority to amend orders retroactively 
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ORDERS—Continued 
Competent 

What constitutes 

The fact that officer of uniformed services supports his children resid- 
ing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their behalf, 
officer having remarried and having been assigned Govt. quarters at over- 
seas station, from which dependents were not precluded by “compet- 
ent orders.” Divorce decree of court having jurisdiction of children is not 
“competent authority” contemplated by 37 U.S.C. 403(d) in providing 
that member assigned Govt. quarters may not be denied basic allowance 
for quarters if, because by orders of competent authority dependents are 
prevented from occupying assigned quarters 

PAY 
Absence without leave 
Civil arrest 
Unexcused, etc. 

Marine Corps member who while in unauthorized absence status is 
confined and later indicted by civilian authorities for violating 18 
U.S.C, 2312 (transporting in interstate commerce stolen motor vehicle 
or aircraft), and who on basis of court finding of mental incompeteucy is 
retained in Medical Center for Federal Prisoners until discharge of indict- 
ment and return to military control, is not entitled to credit in final 
military pay record with pay and allowances for period of absence— 
Oct. 5, 1962 to Feb. 9, 1965—in view of Commandant of Corps determina- 
tion under par. 044253, Navy Comptroller Manual, that absence may not 
be excused as unavoidable, and that member’s absence in hands of 
civil authorities—must be considered ‘time lost” for pay purposes____- 
Active duty 

Grade or rank 

Reduction propriety 

Although reduction of petty officer from first class B-6 to second class 
E-—5 for incompetency to perform duties of higher grade was based on two 
special evaluations rather than on required waiver of condition prece- 
dent to reduction—“evaluation of member for at least two consecutive 
marking periods,” member is not entitled upon advancement to E-6 to 
rate of pay of that grade for period of reduction in absence of correc- 
tion of records pursuant to 10 U.S.C. 1552. Reduction orders issued by 
competent authority are valid even though not issued in strict conform- 
ity with administrative regulations and, therefore, under 37 U.S.O. 204 
(a) member is entitled only to pay and allowances of grade E-5 while 
serving in that grade, unless record warrants correction 

Medically unfit personnel 

Member of uniformed services who after having performed active 
duty is found to have been medically unfit at time of entry into service 
is not deprived of right to military pay and allowances or of status 
of being entitled to basic pay because of administrative failure to discover 
his physical condition, absent affirmative statutory prohibition against 
induction of persons on basis of physical or mental disqualification, and 





PAY—Continued 
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Active duty—Continued 
Medically unfit personnel—Continued 
in view of fact 50 U.S.C. App. 454(a) provides no person shall be inducted 
into armed services until his acceptability has been satisfactorily 
determined, and sec. 456(h) prescribes that physical or mental condi- 
tion constitutes basis for deferment from induction rather than absolute 
GieeeomenOe Wet as a ee ek. eo aed 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are re- 
leased from military control, and they may receive any unpaid pay and 
allowances which accrued prior to and including date of release from 
military control. In addition, member may be furnished transportation 
in kind or monetary allowance in lieu thereof to home of record upon 
ene areas MRteey CORGIGL oo ncccncnnnccncenasnstncnnsasdbubioases 
Reservists 
Injured in line of duty 
Ability to perform limited duty effect 
A Reserve officer injured in line of duty who is not physically capable 
of performing normal duties as aviation pilot and who although able to 
perform is not placed in limited or restricted Reserve duty status upon 
release from hospitalization is nevertheless entitled to pay and allow- 
ances until physically fit to perform full and specialized naval duties, 37 
U.S.C. 204((i) authorizing payment of pay and allowances to disabled 
Reserve officers in same circumstances under which Regular officers 
would receive pay and allowances. When disabled Reserve member is 
found physically fit to perform military or naval duties without qualifica- 
tion, basis of entitlement to pay and allowances under 37 U.S.C. 204 
C5. Os OE CE) te Soc wen nnneccncdnsnnasacanalanmnee 
Additional 
Aviation duty. (See Pay, aviation duty) 
Hostile fire pay 
Excess leave accrual. (See Leaves of Absence, military personnel, 
excess leave accrual) 
Proficiency pay 
Change from enlisted to officer status 
Although enlisted members of Navy or Marine Corps who at time of 
appointment or promotion to commissioned officer grades under 10 U.S.C. 
5586, 5589, 5596, 55907, 5784, or 5787, were receiving proficiency pay may 
not have pay and allowances of their permanent status reduced because 
of temporary appointment and entitlement under 37 U.S.C. 204 to pay and 
allowances of temporary grades, they are not entitled to saved proficiency 
pay unless they continue to meet eligibility conditions prescribed by Navy 
Regs. Member does not meet prescribed conditions of eligibility for 
proficiency pay when as part of duties as officer he utilizes skills of his 
military specialty for which pay was authorized in supervision of other 
personne) with) ‘d@abibar gkilOsou ai lee tibidnatinetadinndtanasas 
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Additional—Continued 

Proficiency pay—Continued 

“Special award” criteria 

Proficiency pay provided by 37 U.S.C. 307 for enlisted members of uni- 
formed services qualifying in occupation or skill may not be paid to mem- 
bers assigned to headquarters tour of duty as “Special Award,” where 
commanding officer is authorized to assign and terminate awards at his 
discretion or upon transfer of member from assignment. Award of pro- 
ficiency rating on basis of billet occupied, with no criteria established 
with respect to performance of duties of member’s rating or assignment 
does not provide sufficient basis for payment of proficiency pay__.___--_ 

“Superior performance” awards 

Under 87 U.S.C. 307, which provides that enlisted member of uniformed 
services entitled to basic pay and designated as specially proficient in 
military skill may be paid proficiency pay, regulations that do not con- 
form to intended purpose of “superior performance” category of award 
established pursuant to sec. 307—incentive for achievement and main- 
tenance of superior performance by member in his current pay grade— 
but prescribe eligibility for award on basis of qualifying for promotion 
to next higher pay grade are regulations that are not consistent with 
sec. 307, and, therefore, payments of proficiency pay in superior perform- 
ance category that do not relate to member’s current pay grade but on 
eligibility for promotion in grade may not be authorized____..________ 
Allotments 

Banking facilities for deposit, etc. 

The authority in Pub. L. 90-365, approved June 29, 1968, to issue single 
Govt. salary check to bank for deposit to individual accounts of em- 
ployees may not be construed to include members of uniformed services, 
words “salary” and “wages” in act denoting compensation of Federal em- 
ployees, whereas when referring to compensation of military personnel, 
terms “pay” or “pay and allowance” are used. However, under allotment 
authority of chapter 13 of Title 37, U.S. Code, at request of members, 
single Govt. check may be issued to financial institution to cover “net 
pay”—total pay and allowances less authorized deductions—provided 
purpose of allotments is considered to be proper by Secretary concerned_ 
Aviation duty 

Excess flying hours 

Flying status of limited duration 

Excess flying time accumulated by member of uniformed services while 
in flying status of limited duration may not be applied to subsequent 
flying status to qualify member for flying pay for later period, par. 20110c 
of Dept. of Defense Pay and Allowances Entitlements Manual requiring 
that member placed in flying status for limited period must meet flight re- 
quirements within specified period for entitlement to flying pay—regula- 
tion not necessarily inconsistent with sec. 104(a) (1) of HB. O. No. 11292, 
which prescribes minimum flight requirements. However, restriction 
if not in best interest of uniformed services may be eliminated and excess 
flying time accumulated during limited period of service applied to 
qualify member for flying pay in subsequent flying status....._....... 
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PAY—Continued 
Aviation duty—Continued 
Suspension from flying duty 
Administration action required 
Although Air Force officer failed to satisfy requirement for annual 
physical examination to qualify for flying pay, his flying orders remained 
in effect until terminated by base commander or air tactical unit and, 
therefore, suspension of flight pay absent orders directing suspension was 
ineffective and officer is entitled to flight pay received to date pay- 
ment was unofficially suspended and to payment for period from date of 
pay suspension until date flying status was officially terminated 
Civilian employees. (See Compensation) 
Disability retired pay. (See Pay, retired, disability) 
Medical and dental officers 
“Continuation pay” 
Active duty requirement 
Entitlement to “continuation pay” authorized by 37 U.S.C. 311 for 
medical and dental officers who by written agreement consent to extend 
their active service—payment to be made in installments for each addi- 
tional year of committed service, contingent upon performance of active 
duty—ceases upon death, whether by misconduct or otherwise, of medical 
specialist who had extended his service, and installments of “continua- 
tion pay” due and payable to officer had he lived may not be paid to any 
other person, sec. 311(b) permitting no exception to requirement for 
performance of active duty for entitlement to special pay authorized 
for continued active service of medical specialists 
Missing, interned, etc., persons 
Retired pay 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services termi- 
nates upon death and power of attorney executed by him is automati- 
cally revoked by his death whether or not fact of death is known, and 
in absence of statutory authority providing otherwise, and because 
presumption of death after lapse of 7 years rule is not applicable, pay- 
ment of retired pay on behalf of missing sergeant must be held in 
abeyance until it is established that he is not dead 
Proficiency. (See Pay, additional, proficiency pay) 
Promotions 
Service credits 
Temporary service in a higher grade 
When Coast Guard officer who is advanced in grade under temporary 
promotion system authorized in 14 U.S.C. 275 reverts to permanent pro- 
motion system grade, time in temporary service grade, absent specific 
legislation, may not be used as time in grade higher than permanent 
grade from which originally appointed for temporary service in view 
of fact that when read together, secs. 275(h) which prescribes that 
upon termination or expiration of temporary appointment “officer shall 
revert to his former grade,” and 257(b) which provides that service in 
temporary grade is service “only in grade that officer concerned would 
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PAY—Continued 
Promotions—Continued 
Service credits—Continued 
Temporary service in a higher grade—Continued 
have held had he not been so appointed,” permit only counting of tem- 
porary service as time in officer’s permanent grade held immediately 
preceding temporary service appointment 
Temporary 
Saved pay 
Items for inclusion or exclusion 
Although enlisted members of Navy or Marine Corps who at time of 
appointment or promotion to commissioned officer grades under 10 U.S.C. 
5586, 5589, 5596, 5597, 5784, or 5787, were receiving proficiency pay may 
not have pay and allowances of their permanent status reduced because 
of temporary appointment and entitlement under 37 U.S.C. 204 to pay and 
allowances of temporary grades, they are not entitled to saved proficiency 
pay unless they continue to meet eligibility conditions prescribed by Navy 
Regs. Member does not meet prescribed conditions of eligibility for pro- 
ficiency pay when as part of duties as officer he utilizes skills of his mili- 
tary specialty for which pay was authorized in supervision of other per- 
sonnel with similar skills. 
Reduction 
Pay based on grade held 
Although reduction of petty officer from first class E-6 to second class 
E-—5 for incompetency to perform duties of higher grade was based on 
two special evaluations rather than on required waiver of condition 
precedent to reduction—“evaluation of member for at least two con- 
secutive marking periods,” member is not entitled upon advancement 
to E-6 to rate of pay of that grade for period of reduction in absence of 
correction of records pursuant to 10 U.S.C. 1552. Reduction orders issued 
by competent authority are valid even though not issued in strict con- 
formity with administrative regulations and, therefore, under 37 U.S.C. 
204(a) member is entitled only to pay and allowances of grade E-5 while 
serving in that grade, unless record warrants correction_ 
Reservists 
Fleet reservists 
Retired pay. (See Pay, retired, fleet reservists) 
Injured in line of duty. (See Pay, active duty, reservists, injured in 
line of duty) . 
Retired pay. (See Pay, retired, reservists) 
Retainer pay. (See Pay, retired, fleet reservists) 
Retired 
Active duty. 
After retirement 
Higher grade service 
Pub. L. 88-182, effective Oct. 1, 1963, amending 10 U.S.C. 1402(a) 
not changing conclusion in prior decisions that inclusion of inactive duty 
time on retired list is precluded in determining rate of monthly basic 
pay for purposes of computing retired pay, master sergeant upon re- 
retirement may not be credited with 8 years and 4 months of inactive 
service between date of retirement, Jan. 1, 1960, under 10 U.S.C. 8914, 
and return to active duty in grade of technical sergeant on May 1; 1968. 
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PAY—Continued 
Retired—Continued 
Active duty—Continued 
After retirement—Continued 
Higher grade service—Continued 
However, under sec, 1402(a) upon re-retirement Dec. 1, 1967, enlisted 
man who had served less than 2 years as master sergeant is pursuant 
to second sentence in footnote 1, sec. 1402(a) entitled to retired pay 
computed on basis of basic pay rate in effect at time of re-retirement and 
multiplier factor that reflects 4 years and 7 months of additional active 
service 
Advancement on retired list 
Highest grade satisfactorily held “at any time in the Armed Forces” 
Air Force master sergeant retired effective Oct. 1, 1966, pursuant to 
10 U.S.C. 1331 and 1401, in grade of major, equivalent grade in Air Force 
to that of lieutenant commander, highest grade he satisfactorily held 
in Naval Reserve where he served for 20 years, and who then on basis 
of retirement under sec. 1331 is placed on Air Force Reserve Retired list 
as major effective Aug. 9, 1967, is entitled to have retired pay computed 
on basis of lieutenant commander grade provided Secretary of Navy or 
his designee determines officer satisfactorily held that grade. Member 
having qualified for retired pay under 10 U.S.C, 1331 became entitled to 
retired pay computed under formula 3, sec. 1401, which prescribes 
computation of retired pay on basis of highest grade satisfactorily held 
“at any time in Armed Forces” 
Recomputation 
Rates applicable on retirement v. effect of May 20, 1958 act 
Army sergeant who at time of retirement on Jan. 1, 1960 under 10 
U.S.C, 3914 was receiving active duty pay in grade E-4 subject to savings 
provisions of act of May 20, 1958, upon advancement on retired list to 
grade of sergeant E-5 on Aug. 7, 1968 pursuant to 10 U.S.C. 3964, is not 
entitled to recomputation of retired pay on basis of saved pay rate for 
grade E-5 as act provides only for saving of basic pay or retired pay to 
which member or former member of uniformed services was entitled on 
day before effective date of act, and sergeant entitled on May 20, 1958 
to pay of grade E-4, recomputation of retired pay may not be based on 
saved pay rate of grade E-5 but on rate prescribed in 1958 act for grade 
E-5. B-156576, July 22, 1965, modified 
Annuity elections for dependents 
Annuity determination 
Upon retirement of any member of uniformed services after Nov. 1, 
1968, effective date of Pub. L. 90-445, percentage of annuity elected 
prior to Noy. 1, 1968, for dependent under Retired Serviceman’s Protec- 
tion Plan (10 U.S.C. 1441-1446) is for determination, absent savings 
provision in act, on total retired pay of member, act having eliminated 
requirement that cost of annuity should be deducted from member’s 
retired pay before applying elected percentage in determining annuity 
payable. Although members subject to act may within prescribed time 
limitations both before and after retirement reduce amount of elected 
annuity or withdraw from participation in Plan, increase in amount of 
annuity is only available to member not yet retired 


- 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Non-Regular retirees 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 1331(e)), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8801) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 181 Ct. Cl. 790, and accepted in 37 Comp. Gen. 653 to effect 
right of member retired under sec. 1331 accrues from first day of month 
following date member qualifies by reason of meeting age and service 
requirements of sec, 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements 
of sec. 1331(a) prior to Aug. 13, 1968 but delays application for retired 
pay until after that date 
Revocation, ete. 
Delay in effective date 
Savings clause contained in Pub. L. 90-485, dated Aug. 13, 1968, exempt- 
ing active duty member of uniformed services from application of provi- 
sion to reduce from 3 to 2 years delay in effective date of elections, 
modifications, or revocations made under Retired Serviceman’s Family 
Protection Plan by member after completing 19 years of service, and pro- 
viding for continuation of provisions of sec. 1431 (b) or (c), is restricted 
by ianguage of savings clause to those members who had made election or 
change or revocation prior to Aug. 13, 1968, and, therefore, savings 
clause may not be extended to include applications made between 
Aug. 13, 1968, effective date of 10 U.S.C. 1431(b), and Nov. 1, 1968, date 
sec. 1431(c) became effective 
Finality 
Approval of retired member’s application to withdraw from participa- 
tion or reduce level of participation in Retired Serviceman’s Family 
Protection Plan made pursuant to Pub. L. 90-485, dated Aug. 13, 1968 
(10 U.S.C. 1436(b) )—application which Secretary concerned is required 
to act upon with reasonable promptness, and which becomes effective on 
first day of seventh calendar month following receipt of application at 
appropriate Finance Center—may not be canceled before effective date 
of application, approval by Secretary being only matter of form. Nor 
may retired member cancel his application before or after its approval, 
but before effective date of application, as 6 months waiting period 
before application becomes effective is not period intended for recon- 
sideration of application by retired member 
Reduction in annuity determination 
Although reduction made pursuant to Pub. L. 90-485, Aug. 13, 1968 
(10 U.S.C. 1486(b)), in annuity elected under Retired Serviceman’s 
Family Protection Plan by Air Force efficer retired under 10 U.S.C. 
8911 from option 1 with 4 at 144 reduced retired pay to “the 44 percent- 
age factor” does not conflict with prescribed minimum amounts allowed 
by act for reduction of annuity, request combining fractions and per- 
centages without mentioning principal amount to which reduction should 
apply is too vague to determine amount of reduced annuity elected, but 





942 INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Revocation, etc.—Continued 


Reduction in annuity determination—Continued 
upon clarification of exact amount of new annuity elected, irrevocable 
reduction may be made retroactively effective to date of reduction 
approval by Secretary of Air Force and cost of reduced annuity com- 
puted at dollar cost of original annuity 
Termination 
Children for other than age 


Upon marriage or death on Mar. 1, 1968 of daughter of deceased 
member of uniformed services who is entitled to annuity payments pur- 
suant to 10 U.S.C. 1481-1486 until her eighteenth birthday on May 1, 
1968, her entitlement to annuity payments ceased with occurrence of 
event and, therefore, entitlement to annuity payment for month of 
March did not accrue 

Children reaching eighteen years of age 

The right of designated beneficiary to annuity payments provided 

under 10 U.S.C. 1431-1436, continuing while “under 18 years of age” 


and ceasing first instant eighteenth anniversary of birth is reached, 


eligibility of daughter of deceased member of uniformed services to 
annuity payments provided for her ceased first instant she reached eigh- 
teenth anniversary of her birth on May 1, 1968 and she is entitled to 
retain annuity payment made for month of April but is not entitled to 
payment for month of May, 10 U.S.C. 1487 providing that “no annuity 
occurs for the month in which entitlement thereto ends”_.........----- 
Concurrent military retired and civilian service pay. (See Compensa- 
tion, double, concurrent military retired and civilian service pay) 
Cost-of-living increases. (See Pay, retired, increases, cost-of-living 
increases) 


Disability 
Disability determination subsequent to release 
Record correction action 

Retired pay of Air Force officer retired effective Apr. 1, 1963, who by 
correction of military records is placed on temporary disability retired 
list as of Mar. 31, 1963, with entitlement to disability retired pay effective 
Apr. 1, 1963, from which list he is removed on Mar. 11, 1968, properly was 
for computation under sec. 5(a) (1) and not 5(a) (2) of Uniformed Serv- 
ices Pay Act of 1963, officer’s entitlement to retired pay on Apr. 1, 1963 
not having occurred by force of Uniform Retirement Date Act, but by 
action of Secretary, and officer, therefore, was not overpaid retired pay 
commencing Oct. 1, 1963, computed at 75 percent of monthly basic pay 
of his grade fixed by 1968 pay act 

Statutes of limitation 

The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effective 
Dec. 23, 1943, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1948, to July 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dec. 11, 
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Retired—Continued 
Disability—Continued 
Disability determination subsequent to release—Continued 
Statutes of limitation—Continued 
1964, and under 31 U.S.C. 7la, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but in 
view of recognition of uncorrected military records of officer, he is en- 
titled to disability retired pay from date of judgment. ____-----_--- 
Members who served in higher rank than at retirement 
Permanent v. temporary rank 


On basis of Taylor vy. U.S., 174 Ct. Cl. 1266, in which court citing 
Friestedt v. U.S., 173 Ct. Cl. 447, held that permanent appointment of 
plaintiff to rank of major would have entitled him to advancement on 
retired list under 10 U.S.C. 3964 had he served required 6 months in 
higher grade, ruling of Friestedt case may be applied in situations in- 
volving advancement on retired list under 10 U.S.C. 3964. 46 Comp. 
Gon. 27; eGiied..cccck. edn. nncnnnccnnnnedeh=08.. Li Dus To. 

Recomputation of retired pay 

An officer of uniformed services retired for physical disability pur- 
suant to act of Apr. 3, 1989, who subsequently elected disability retire- 
ment pay computed under sec. 402(d) of Career Compensation Act of 
1949, and then served as Army Reserve officer from Sept. 6, 1951: to 
May 5, 1958, when he was appointed to Regular Army, where he cur- 
rently is serving in rank of lieutenant colonel under temporary appoint- 
ment pursuant to 10 U.S.C. 3442, upon retirement would be entitled to 
retired pay recomputed under 10 U.S.C. 1402(d), if conditions of clause 
(2) of see. 1402(c) regarding additional physical disability are met; if 
not, officer’s retired pay status is for consideration under sec. 1402(a), 
subject to footnote 1, and to provisions of 37 U.S.C. 205(a)---.-------- 

Upon removal from temporary disability retired list on Mar. 11, 1968, 
and permanently retired with 50 percent disability, Air Force officer 
whose original retirement effective Apr. 1, 1963, under 10 U.S.C. 8911 had 
been corrected to place him with 100 percent disability on temporary 
disability retired list became entitled to retired pay recomputed under 
third sentence of 10 U.S.C. 1401 as though he had retired in first instance 
under sec. 8911, and officer’s retired pay greater when computed under 
Formula B at 72% percent of monthly pay of his grade fixed by Uni- 
formed Services Pay Act of 1963 than if computed at his disability rating 
of 50 percent, beginning Mar. 11, 1968, officer became entitled to retired 
pay computed under Formula B, as increased by subsequent legislation 

Retirement pay as member of Army of the United States 
Subsequent active service 

Termination of “AUS status” of member of uniformed services who 
after serving as commissioned officer in Army of U.S. from July 16, 
1942, through Oct. 4, 1946, was retired for physical disability under act 
of Apr. 3, 1939, subsequently electing to have retired pay computed 
under sec. 402(d) of Career Compensation Act of 1949, and serving on 
active duty as Reserve officer from Sept. 6, 1951 until appointed as Regu- 
lar officer on May 5, 1958, occurred Mar. 31, 1953 pursuant to Pub. L. 
86-197, and not May 5, 1958, by reason of acceptance of appointment in 
Regular Army, where he is currently serving in rank of lieutenant 
colonel under temporary appointment pursuant to 10 U.S.O. 3442... 
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PAY—Continued 
Retired—Continued 
Disability—Continued 
Retirement pay as member of Army of the United States—Continued 
Subsequent active service—Continued 
An officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1989—subsequently computed under sec, 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C. 3442, upon retirement 
may be paid either retired pay pertaining to “new” retired status or 
retired pay benefits to which entitled to by virtue of act of April 3, 1989, 
as amended, whichever is greater 
Severance pay. (See Pay, severance, disability retirement) 
Effective date 
Age and service requirements 
Public Law 90-485 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 1831(e)), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8801) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 1381 Ct. Cl. 790, and accepted in 837 Comp. Gen. 653 to effect right 
of member retired under sec. 1331 accrues from first day of month fol- 
lowing date member qualifies by reason of meeting age and service re- 


quirements of sec. 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements of 
sec. 1331(a) prior to Aug. 13, 1968 but delays application for retired pay 
until after that date 


Voluntary v. involuntary retirement 

An officer of the uniformed services subject to involuntary retirement 
on June 80, 1968, under sec. 1(i) of Pub. L. 86-155, “notwithstanding any 
other provision of law,” whose application for voluntary retirement on 
July 1, 1968, pursuant to 10 U.S.C. 6823, is not accomplished by retire- 
ment orders stated to be effective July 1, 1968, because officer had not 
been recommended for continuation on active duty list as required by sec. 
1(i) of act, is considered to have been mandatorily retired on June 30, 
1968. Therefore, rule in 44 Comp. Gen. 584 does not govern to entitle 
officer to computation of retired pay at higher active duty pay rate that 
became effective July 1, 1968, and officer’s retired pay is for computa- 
tion on basis of active duty pay rate in effect June 30, 1968, date of re- 


Retired members of Navy who if they had been involuntarily retired on 
July 1, 1968 would have been subject to Uniform Retirement Date Act, 
5 U.S.C. 8301, but who were retired voluntarily effective that date under 
statutory provisions cited in decision are entitled, except for members 
retired under 10 U.S.C. 1293, to have their retired pay computed at higher 
rates of active duty basic pay prescribed in H.O. No. 11414, dated June 11, 
1968, promulgated in accordance with sec. 8 of Pub. L. 90-207, and effec- 
tive July 1, 1968_, 
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Retired—Continued 
Fleet reservists 
Retainer pay withholdings 
Disability compensation as civilian 
Limiting application of rule in Mulholland v. U.S., 139 Ct. Cl. 507, that 
member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer 
be required in view of holding in Merlyn BH. Horn v. U.S., 185 Ct. Cl. 
795, in which court recognized plaintiff's claim for retainer pay with- 
held after 1952 for period during which he received disability compensa- 
tion for injury sustained in civilian position. Therefore, retainer pay 
withheld from member injured in 1966 and awarded 288 weeks of civilian 
disability compensation may be released to him and future monthly pay- 
ments of retainer pay due in his and other similar cases may be paid 
concurrently with civilian disability compensation.__........-.----..- 
Foreign citizenship or service effect 
Non-Regular service members 
Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as pension, 
entitlement to retired pay under 10 U.S.C. 1331 is not dependent on con- 
tinuation of military status. Therefore person eligible to retired pay at 
age 60 as provided in sec. 1331 who prior to attaining age 60 acquires 
foreign citizenship and/or status in foreign military service does not lose 
entitlement to retired pay at age 60, nor is person in receipt of retired 
pay pursuant to sec. 1331 required to forfeit such pay if he becomes 
citizen of foreign country and/or enters armed forces of foreign country, 
provided foreign country is not one that is engaged in hostile military 
aperakione Gente UB ik ccmainntiiititinn bp cindniiadastcidetd depbeenneiin 
Foreign employment 
Missing, interned, etc., persons 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services termi- 
nates upon death and power of attorney executed by him is automatically 
revoked by his death, whether or not fact of death is known, and in ab- 
sence of statutory authority providing otherwise, and because presump- 
tion of death after lapse of 7 years rule is not applicable, payment of 
retired pay on behalf of missing sergeant must be held in abeyance until 
it is established that he is not dead___...--.--_-.--..----.-.-..-..---. 
Grade, rank, etc., at retirement 
Service in higher rank than at retirement 
Air Force master sergeant retired effective Oct. 1, 1966, pursuant to 10 
U.S.C. 13831 and 1401, in grade of major, equivalent grade in Air Force 
to that of lieutenant commander, highest grade he satisfactorily held in 
Naval Reserve where he served for 20 years, and who then on basis of 
retirement under sec. 1331 is placed on Air Force Reserve Retired list as 
major effective Aug. 9, 1967, is entitled to have retired pay computed on 
basis of lieutenant commander grade provided Secretary of Navy or his 
designee determines officer satisfactorily held that grade. Member having 
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PAY—Continued 
Retired—Continued 
Grade, rank, etc., at retirement—Continued 
Service in higher rank than at retirement—Continued 
qualified for retired pay under 10 U.S.C. 1331 became entitled to retired 
pay computed under formula 3, sec. 1401, which prescribes computation 
of retired pay on basis of highest grade satisfactorily held “at any time 
io’ Amnme® Meee uid bie le ae BE ek oe 
Increases 
Cost-of-living increases 
Active duty recall 
The retired pay status of Army sergeant disabled during period of 
service which commenced May 25, 1966, subsequent to retirement on 
July 1, 1962 under 10 U.S.C. 3914 for length of service, who upon rever- 
sion to inactive status on retired list effective Mar. 15, 1968, elected re- 
tired pay pursuant to 10 U.S.C. 1402(d), based on 60 percent disability 
computed at rates prescribed in 37 U.S.C. 208(a), as amended by Pub. L. 
90-207 (10 U.S.C. 1401a) to provide cost-of-living increase effective 
Oct. 1, 1967, comes within purview of 10 U.S.C. 1401a(c) entitling mem- 
ber to increase in retired pay to reflect increase of 3.9 percent in Con- 
sumer Price Index effective Apr. 1, 1968, adjusted pursuant to subsec. (c) 
to nearest one-tenth of 1 percent of increase in Consumer Price Index 
for Jan. 1968 that exceeded Sept. 1967 Index, or 1.3 percent increase___-_ 
Computation 
Under 10 U.S.C. 1401a, as amended by Pub. L. 90-207 to provide cost- 
of-living increase effective Oct. 1, 1967, to be computed at different per- 
centages prescribed, 10 U.S.C. 1401la(e) applies only when retirement of 
member of uniformed services becomes effective on or after Oct. 1, 1967. 
Therefore, member retired on July 1, 1962 and re-retired on Mar. 15, 1968 
does not come within purview of subsec. (e). For members whose retired 
pay status comes within purview of subsecs. (b) and (c), subsec. (c) 
containing phrase “notwithstanding subsec. (b)” applies. If adjusted 
retired pay of members retired on or after Oct. 1, 1967 is greater when 
computed under subsec. (e) rather than under subsecs. (c) or (d), mem- 
bers are entitled to greater amount of retired pay 
Death of member 
The one-time 3.7 percent cost-of-living increase authorized in sec. 2(b) 
of Military Pay Act of 1967 (Pub. L. 90-207, approved Dec. 16, 1967), 
effective Oct. 1, 1967, for “person”’—member or former member of uni- 
formed services—entitled to retired or retainer pay after Nov. 30, 1966, 
because such person did not receive benefit of Consumer Price Index 
percentage increase provided by Pub. L. 89-182 effective Dec. 1, 1966 
for members entitled to retired or retainer pay before Dec. 1, 1966, does 
not apply to members retired between Nov. 30, 1966 and Sept. 29, 1967 
who died before Dec. 16, 1967, date of approval of 1967 act, word “person” 
in sec. 2(b) referring to person living on Dec. 16, 1967 
Retroactive authority 
Army sergeant who following retirement on July 1, 1964, under 10 
U.S.C. 3914, serves on active duty from July 11, 1966, through March 23, 
1967, retiring on physical disability with entitlement to retired pay 
computed under 10 U.S.C. 1402(d) (2), and who was held ineligible 
to receive 8.7 Cénsumer Price Index percentage increase in retired 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Cost-of-living increases—Continued 
Retroactive authority—Continued 
pay effective Dec. 1, 1966, may be paid a 3.7 per centum increase for 
period May 1, 1967, to Jan. 31, 1968, on basis retired pay is within pur- 
view of sec. 2(b), Pub. L. 90-207, approved Dec. 16, 1967, and effective 
Oct. 1, 1967, which authorizes cost-of-living increase, retroactively effec- 
tive from date of retirement, to those members who became entitled to 
retired pay on or after Dec. 1, 1966, but before Oct. 1, 1967, and who 
had not received any benefit from Dec. 1, 1966 percentage increase... 
Death of member 
Basic pay rates prescribed by Military Pay Act of 1967 (Pub. L. 
90-207, approved Dec. 16, 1967) effective Oct. 1, 1967, apply in computa- 
tion of retired pay of members retired on or after Sept. 30, 1967, but who 
died before Dec. 16, 1967, benefits of sec. 6 of act accruing to every 
member or former member of uniformed services who initially became 
entitled to receive retired or retainer pay on or after Oct. 1, 1967, right 
that is not affected by death prior to Dec. 16, 1967 and, therefore, new 
pay rates prescribed by act apply from Oct. 1, 1967, effective date of act, 
up to and including day of death of member 
Under Public Law 90-207 
Retired members of Navy who if they had been involuntarily retired 
on July 1, 1968 would have been subject to Uniform Retirement Date 
Act, 5 U.S.C. 8301, but who were retired voluntarily effective that date 
under statutory provisions cited in decision are entitled, except for 
members retired under 10 U.S.C. 1298, to have their retired pay com- 
puted at higher rates of active duty basic pay prescribed in H.O. No. 
11414, dated June 11, 1968, promulgated in accordance with sec. 8 of Pub. 
L. 90-207, and effective July 1, 1968 
Medically unfit personnel at time of induction 
Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition during 
active service has not met requirement in 10 U.S.C. 1201 and 1208 that 
physical disability must be incurred while entitled to basic pay and 
he, therefore, is not entitled to disability severance or retired pay on 
separation from service. However, entitlement to such benefits accrues 
to member experiencing aggravation of his physical condition by active 
service or acquiring new or additional unfitting condition, even if un- 
fitting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet reten- 
tion ; Rémenmn:: Chemise ites cratic docks wichita ibe debblA 
Members who served in higher rank than at retirement 
Friestedt case 
On basis of Taylor v. U.S., 174 Ct. Cl. 1266, in which court citing 
Friestedt v. U.S., 178 Ct. Cl. 447, held that permanent appointment of 
plaintiff to rank of major would have entitled him to advancement on 
retired list under 10 U.S.C. 3964 had he served required 6 months in 
higher grade, ruling of Friestedt case may be applied in situations in- 
volving advancement on retired list under 10 U.S.C. 3964. 46 Comp. Gen. 
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PAY—Continued 
Retired—Continued 
Non-Regular service 
Effective date 
Pub. L. 90-485, approved Aug. 13, 1968 (10 U.S.C. 1331(e) ), intended 
only to exempt non-Regular retirees of uniformed services from provi- 
sions of Uniform Retirement Date Act (5 U.S.C. 8301) with respect to 
benefits of Retired Serviceman’s Family Protection Plan (10 U.S.C. 
1431-1446), enactment does not affect principle established in Seagrave 
v. U.S., 181 Ct. Cl. 790, and accepted in 37 Comp. Gen. 653 to effect right 
of member retired under sec. 1331 accrues from first day of month follow- 
ing date member qualifies by reason of meeting age and service require- 
ments of sec. 1331(a) without regard to date of application for 
retirement, or accrues from first day of any subsequent month stipulated 
by member, and principle applies even if member meets requirements 
of sec. 1331(a) prior to Aug. 13, 1968 but delays application for retired 
pay until after that date. 
Re-retirement 
Inactive service credits 
Pub. L. 88-132, effective Oct. 1, 1963, amending 10 U.S.C. 1402(a) not 
changing conclusion in prior decisions that inclusion of inactive duty 
time on retired list is precluded in determining rate of monthly basic pay 
for purposes of computing retired pay, master sergeant upon re-retire- 
ment may not be credited with 3 years and 4 months of inactive service 
between date of retirement, Jan. 1, 1960, under 10 U.S.C. 8914, and re- 
turn to active duty in grade of technical sergeant on May 1, 1963. How- 
ever, under sec. 1402(a) upon re-retirement Dec. 1, 1967, enlisted man 
who had served less than 2 years as master sergeant is pursuant to sec- 
ond sentence in footnote 1, sec. 1402(a) entitled to retired pay computed 
on basis of basic pay rate in effect at time of re-retirement and multiplier 
factor that reflects 4 years and 7 months of additional active service___- 
Recomputation of retired pay 
An officer of Army of U.S. entitled to disability retirement benefits 
of sec. 5, act of Apr. 3, 1939—subsequently computed under sec. 402(d) 
of Career Compensation Act of 1949—who entered on active duty Sept. 6, 
1951 in Army Reserves and was appointed on May 5, 1958 to Regular 
Army, where he currently is serving in rank of lieutenant colonel under 
temporary appointment pursuant to 10 U.S.C, 3442, upon retirement may 
be paid either retired pay pertaining to “new” retired status or retired 
pay benefits to which entitled to by virtue of act of Apr. 3, 1939, as 
amended, whichever is greater 
An officer of uniformed services retired for physical disability pursuant 
to act of Apr. 3, 1939, who subsequently elected disability retirement pay 
computed under sec. 402(d) of Career Compensation Act of 1949, and 
then served as Army Reserve officer from Sept. 6, 1951 to May 5, 1958, 
when he was appointed to Regular Army, where he currently is serving in 
rank of lieutenant colonel under temporary appointment pursuant to 10 
U.S.C. 3442, upon retirement would be entitled to retired pay recomputed 
under 10 U.S.C. 1402(d), if conditions of clause (2) of sec. 1402(c) 
regarding additional physical disability are met; if not, officer’s retired 
pay status is for consideration under sec. 1402(a), subject to footnote 1, 
and to provisions of 37 U.S.C. 205(a) 
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PAY—Continued 
Retired—Continued 
Reservists 
Civilian disability compensation paid concurrently 
Limiting application of rule in Mulholland vy. U.S., 189 Ct. Cl. 507, 
that member of Fleet Reserve may receive retainer pay concurrently with 
civilian disability compensation to periods prior to 1952, will no longer be 
required in view of holding in Merlyn BE. Horn vy. U.S., 185 Ct. Cl. 795, 
in which court recognized plaintiff’s claim for retainer pay withheld after 
1952 for period during which he received disability compensation for in- 
jury sustained in civilian position. Therefore, retainer pay withheld 
from member injured in 1966 and awarded 288 weeks of civilian disability 
compensation may be released to him and future monthly payments of 
retainer pay due in his and other similar cases may be paid concurrently 
with civilian disability compensation__.2........--.---------_------- 
Non-Regular service 
Foreign citizenship or service effect 
Retired pay benefits authorized for non-Regular service members of 
uniformed services in chapter 67 of Title 10, U.S. Code, viewed as pen- 
sion, entitlement to retired pay under 10 U.S.C. 1331 is not dependent on 
continuation of military status. Therefore person eligible to retired pay 
at age 60 as provided in sec. 1331 who prior to attaining age 60 acquires 
foreign citizenship and/or status in foreign military service does not lose 
entitlement to retired pay at age 60, nor is person in receipt of retired 
pay pursuant to sec. 1331 required to forfeit such pay if he becomes 
citizen of foreign country and/or enters armed forces of foreign country, 
provided foreign country is not one that is engaged in hostile military 
operdtieis abiing= Ui Se ee ee ero a SE 
Retainer pay. (See Pay, retired, fleet reservists) 
Service credits. (See Pay, service credits) 
Status on retired list 
Subsequent to judgment award 
The court in Lerner v. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, hav- 
ing established right of plaintiff to disability retirement pay effective 
Dec. 23, 1948, correction of military records, approved Dec. 4, 1967, did 
not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
19438, to July 31, 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dee. 11, 
1964, and under 31 U.S.C. 71a, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1958, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is 
entitled to disability retired pay from date of judgment. 
Thirty-first day of the month 
Leave-without-pay from civilian employment 
A leave-without-pay (LWOP) status on 31st day of Oct. 1967 does not 
entitle retired Regular Air Force officer employed as civilian and subject 
to reduction in retired pay pursuant to 5 U.S.C. 5582, to additional 
amount of retired pay. Military retired pay accrues on monthly basis, 
computed as if each month had 30 days and no retired pay accrues on 
81st day of any month. Therefore, officer accrued full month’s retired 
pay for month of October, whether or not he was in LWOP status from 
his civilian Federal position on 31st of October. 
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PAY—Continued 
Retired—Continued 
Waiver for veterans benefits 
Reduction in retired pay effect 
Employment of retiree 
Waiver of retired pay under 38 U.S.C. 3105 by retired officer in favor 
of Veterans Administration disability compensation not operating to 
reduce his legally authorized retired pay, additional amount retired 
officer is entitled to for performing instructional and administrative 
duties in private high school that maintains Junior Reserve Officers’ 
Training Corps program pursuant to 10 U.S.C. 2081(d), is difference be- 
tween retired pay he would be entitled to but for waiver and active duty 
pay and allowances he would receive if ordered to active duty 
Saved 
Act of May 20, 1958 
Advancement on the retired list 
Army sergeant who at time of retirement on Jan. 1, 1960 under 10 
U.S.C. 3914 was receiving active duty pay in grade E-4 subject to savings 
provisions of act of May 20, 1958, upon advancement on retired list to 
grade of sergeant E—5 on Aug. 7, 1968 pursuant to 10 U.S.C. 3964, is 
not entitled to recomputation of retired pay on basis of saved pay rate 
for grade E-5 as act provides only for saving of basic pay or retired 
pay to which member or former member of uniformed services was en- 
titled on day before effective date of act, and sergeant entitled on May 20, 
1958 to pay of grade E-4, recomputation of retired pay may not be based 
on saved: pay rate of grade E—5 but on rate prescribed in 1958 act for 
grade E-5. B-156576, July 22, 1965, modified 
Temporary promotions. (See Pay, promotions, temporary, saved pay) 
Service credits 
Inactive time 
Public Health Service commissioned officers 
The counting of inactive service in determining retired pay percentage 
multiple for Public Health Service commissioned officers is not author- 
ized prior to June 1958 by virtue of enactment of 10 U.S.C. 1405, which 
in prohibiting credit for inactive service performed after May 1958 
in computing retired pay percentage multiple of Army, Navy, Marine 
Corps, Air Force, Coast Guard, and Coast and Geodetic Survey officers, 
saved to those members only inactive years of service accumulated be- 
fore June 1958. The Public Health Service Act authorizing credit only 
for active service in computation of retired pay of commissioned of- 
ficers of Service, 10 U.S.C. 1405 has no application to them, and to credit 
officers with inactive service performed prior to June 1, 1958, therefore 
would require additional legislation 
Severance 
Disability retirement 
Medically unfit personnel at time of induction 
Member of uniformed services who at time of induction into military 
service did not meet procurement or retention medical fitness standards 
and who incurred no aggravation of preexisting medical condition dur- 
ing active service has not met requirement in 10 U.S.C. 1201 and 1208 
that physical disability must be incurred while entitled to basic pay 
and he, therefore, is not entitled to disability severance or retired pay on 
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PAY—Continued 
Severance—Continued 
Disability retirement—Continued 
Medically unfit personnel at time of induction—Continued 
separation from service. However, entitlement to such benefits accrues 
to member experiencing aggravation of his physical condition by active 
service or acquiring new or additional unfitting condition, even if un- 
fitting condition is incurred by member who did not meet procurement 
medical fitness standards at time of induction, but did then meet re- 
tention fitness standards 
Members who served in higher rank than at separation 
On basis of Taylor v. U.S., 174 Ct. Cl. 1266, in which court citing Frie- 
stedt v. U.S., 173 Ct. Cl. 447, held that permanent appointment of plain- 
tiff to rank of major would have entitled him to advancement on re- 
tired list under 10 U.S.C. 3964 had he served required 6 months in higher 
grade, ruling of Friestedt case may be applied in situations involving 
advancement on retired list under 10 U.S.C. 3964. 46 Comp. Gen. 17, 
modified 
Status of kinds of pay 
Retired pay 
Missing, interned, etc., persons 
Retired pay checks of Army master sergeant retired under 10 U.S.C. 
3914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any Other person on his behalf for support 
of his family. The right of retired member of uniformed services ter- 
minates upon death and power of attorney executed by him is automati- 
cally revoked by his death, whether or not fact of death is known, and in 
absence of statutory authority providing otherwise, and because pre- 
sumption of death after lapse of 7 years rule is not applicable, payment 
of retired pay on behalf of missing sergeant must be held in abeyance 
until it is established that he is not dead 
Thirty-first day of the month 
Retired pay. (See Pay, retired, thirty-first day of the month) 
PAYMENTS 
Advance 
Subscriptions to newspapers, periodicals, etc, 
Lantern slide photographs 
Lantern slide photographs of X-ray film, electrocardiograms, gross 
specimens, and photomicrographs that are illustrative of materials pre- 
sented in Journal of Medicine and that are necessary for effective use of 
journal may be classified as “publications” as that term is used in 31 
U.S.C. 530a, and, therefore, subscriptions for slides may be paid for in 
advance. The fact that reproduced photographic material will be viewed 
or read from screen does not preclude slides from being considered 
publications 
Witnesses 
Military for foreign forces 
When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
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PAYMENTS—Continued 
Advance—Continued 
Witnesses—Continued 
Military for foreign forces—Continued 
he may under authority in 22 U.S.C. 703 issue orders to member directing 
his attendance as witness, and consider member on official business in 
nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when ap- 
plicable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds. 
Contracts. (See Contracts, payments) 
POST EXCHANGES, SHIP STORES, ETC. 
Employees 
Separated civil service employee 
Severance pay status 
Upon employment of separated civil service employee by nonappro- 
priated funds instrumentality described in 5 U.S.C. 2105(c), severance 
pay former employee is receiving is not required to be discon- 
tinued, provisions in 5 U.S.C. 5595(d) prescribing discontinuance of 
severance pay applying only when former employee is reemployed by 
Federal Govt. Even though nonappropriated funds instrumentalities 
are integral parts of Govt. of U.S., employees of instrumentalities are 
not considered employees of U.S. for purpose of laws administered by 
Civil Service Commission and, therefore, severance pay of former em- 
ployee should not be discontinued as result of employment by nonappro- 
priated funds instrumentality 
POST OFFICE DEPARTMENT 
Contracts 
Labor stipulations 
Service Contract Act 
When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any contract 
for transportation of mail until “a new contract is made” is exercised 
to extend contracts for star route mail service that are not subject to 
Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, and 
provisions of act are not required to be incorporated to cover extended 
period of contract, nor new wage rates promulgated under act imposed 
during limited period while new contract is being negotiated or adver- 
tised 
Modification of star route service contract that is not subject to Serv- 
ice Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.C. 6424, or to adjust under au- 
thority in sec. 6423, compensation prescribed in contract, cannot be ef- 
fected unilaterally but requiring consensual agreement of both parties to 
contract, modification creates new contract; and contract should, there- 
fore, incorporate provisions of act, or wage rates in effect at time new 
contract is negotiated. 
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POST OFFICE DEPARTMENT—Continued 
Employees 
Leaves of absence 
Accrual 
Recruited, etc., outside United States 
A postal employee whose official duty station continues to be Ponce, 
Puerto Rico, while training in U.S. for duties of postal inspector and 
assignment to duty at New York, N.Y., upon transfer to San Juan, P.R., 
is not eligible to accrue 45 days of annual leave authorized by 5 U.S.C. 
6304 for individuals recruited or transferred from U.S. or its terri- 
tories or possessions for employment outside area of recruitment or 
from which transferred. Although employee was assigned to New York 
he did not change his permanent residence from Puerto Rico to any 
point in U.S. where he would be expected to take home leave and, there- 
fore, no basis exists for permitting employee to accumulate annual leave 
in excess of 30 days fixed by Annual and Sick Leave Act of 1951, as 
amended 
Liability relief 
Fund shortages 
A postal supply clerk at wholesale stamp window whose shortage of 
funds in his fixed credit accountability is explained as being due to his 
busyness in exchanging “old rate” for “new rate” stocks of stamps is 
not considered to have exercised high degree of care that is expected 
from an accountable officer in performance of duty and, therefore, un- 
explained shortage raising presumption of negligence that record does 
not rebut, relief from liability for shortage may not be granted to em- 
ployee under 39 U.S.C. 2401 or 31 U.S.C. 82a-1 
Leases 
Building construction 
Specification compliance 
Under invitation for bids to construct building on Govt. land for lease 
to Post Office Dept., with reimbursement to Dept. for cost of site by date 
specified, award to low bidder after his withdrawal of bid acceptance 
time extension and prior to acceptance of condition for extension—equal 
time extension for site payment—was inconsistent with 39 U.S.C. 
2103(a) and 2112(2) requiring consummation of post office lease agree- 
ments in accordance with 41 U.S.C. 5—award to lowest, responsible 
bidder whose bid conforms to advertised specifications. The site pay- 
ment, material requirement that contracting officer could not waive, 
either under original bid or bid extension, award to low bidder should 
be canceled and bid deposit refunded 
Mails 
Theft, loss, damage, etc. 
Insurance coverage 
An indemnity payment for lost package valued at $7,448, which in 
addition to being fully insured under postal registry system is covered 
by commercial insurance policy containing $10,000 deductible clause may 
be made for full value of package under 39 U.S.C. 5001, authorizing in- 
demnity payments for articles valued at $1,000 or less “for which no 
other compensation or reimbursement has been made’ and for articles 
valued not in excess of $10,000 “when the article is not insured with 
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Mails—Continued 

Theft, loss, damage, etc.—Continued 

Insurance coverage—Continued 

another insuring agency.” To hold that indemnity payment is limited 
to $1,000 because package was insured by “another insuring agency,” 
even though payment for loss is precluded under commercial insurance 
policy would be unrealistic, and reading both qualifying clauses in sec. 
5001-together, permits reimbursement for actual value of loss 
Star route contracts 

Extension 


Service Contract Act applicability 

When authority of Postmaster General prescribed in 39 U.S.C. 6407 
(a) to “continue in force” for period not to exceed 6 months any con- 
tract for transportation of mail until “a new contract is made” is exer- 
cised to extend contracts for star route mail service that are not subject 
to Service Contract Act of 1965, new contracts are not created, exercise 
of authority merely operating to extend term of original agreement, and 
provisions of act are not required to be incorporated to cover extended 
period of contract, nor new wage rates promulgated under act im- 
posed during limited period while new contract is being negotiated 


Modification 

Service Contract Act applicability 

Modification of star route service contract that is not subject to 
Service Contract Act of 1965, to extend delivery routes or provide for 
additional services pursuant to 37 U.S.C. 6424, or to adjust under au- 
thority in sec. 6423, compensation prescribed in contract, cannot be 
effected unilaterally but requiring consensual agreement of both parties 
to contract, modification creates new contract, and contract should, 
therefore, incorporate provisions of act, or wage rates in effect at time 
mow @ombanest te meets ise ecient co lccnos 

Wage determinations v. union agreements 

A star route carrier engaged in transportation of U.S. mail pursuant 
to contracts with Post Office Dept., who is required to comply with wage 
rate determination, issued by Administrator, Wage and Hour and Public 
Contracts Divisions of Dept. of Labor pursuant to Service Contract Act 
of 1965, 41 U.S.C. 351-357 (Supp. II), that exceeds rates payable under 
union agreement is not entitled to review of wage determination. The 
Service Contract Act does not provide for review by U.S. General Ac- 
counting Office or courts, and in absence of statute so providing, damage 
resulting from wage determination made pursuant to law, such as 
Service Contract Act, which does not invade any recognized legal right, 
RNIN RNbs sd ncithid cnciininisiidiebiibeccindann tS iOS SSEBILZSS 
POWERS OF ATTORNEY 
Revocation 

Retired pay checks of Army master sergeant retired under 10 U.S.C. 
$914 that during his employment outside continental U.S. by private firm 
are to be sent to bank in U.S., upon his alleged capture by enemy forces 
may not be issued to bank or any other person on his behalf for support 
of his family. The right of retired member of uniformed services ter- 
minates upon death and power of attorney executed by him is automati- 
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Revocation—Continued 
cally revoked by his death, whether or not fact of death is known, and in 
absence of statutory authority providing otherwise, and because pre- 
sumption of death after lapse of 7 years rule is not applicable, payment 
of retired pay on behalf of missing sergeant must be held in abeyance 
until it is established that he is not dead 


PRESIDENT 


Executive Schedule employees 

Conversion to General Schedule 

Downgrading 

Upon removal of Level V position of Assistant Archivist for Presi- 
dential Libraries from Executive Schedule and return of position to its 
former GS-17 classification under General Schedule, higher compen- 
sation of Level V position may not be saved to incumbent, both actions 
being Presidential they are outside scope of 5 U.S.C. 5334(d), author- 
izing salary retention for employees who together with th@r positions 
are brought under Classification Act from some other Federal pay sys- 
tem. Even if no change of position is considered to have occurred inci- 
dent to Presidential actions, situation would be within purview of sec. 
539.203 of Civil Service Regs. limiting application of 5 U.S.C. 5834(d) to 
case where “the employee and his position are initially brought under 
the General Schedule” 
Former 

Allowances 

Staff, office space, ete. 

The “suitable” office space authorized by so-called Former Presidents 
Act of 1958 “‘at such place within U.S. as former President shall specify” 
means space in one locality only, act using singular of word “place,” 
and whether space may be provided in more than one building in same 
locality is for determination by Administrator of General Services Ad- 
ministration who is authorized to provide space. The Presidential Tran- 
sition Act of 1963 prescribes space and office staff for first 6 months 
after expiration of Presidential term to wind up affairs of Presidential 
office, and thereafter space and staff are to be furnished under 1958 
act. The 1970 fiscal year funds appropriated to carry out both acts 
may be used after July 20, 1969, but nonreimbursable services may 
not continue beyond 6 months fixed by 1963 act 


PRESUMPTIONS 


(See Evidence, presumptions) 


PRISONS AND PRISONERS 


Trust funds 

Withdrawal 

Since under trust contracts with prisoners, prison officials have no 
right to withdraw trust funds without inmates signed approval, even 
on court orders, attachments, liens or other legal process for satisfaction 
of claims, Commissary Management Manual of Bureau of Prisons may be 
revised to prevent disbursement of funds without prisoners’ consent to 


satisfy claims of Govt. for willful destruction of its property. B~72468, 
Apr. 21, 1948, overruled S 
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PROPERTY 
Private 
Deceased persons 
Escheat 
Unclaimed wages and other obligations arising out of cost-reimburs- 
able type contracts with U.S. which contractor is required to report and 
pay to State authorities under escheat laws are reimbursable to con- 
tractor, unclaimed amounts constituting part of cost of performing 
contract and meeting cost-principles of par. 15-201.2 of Armed Services 
Procurement Reg. Under criteria that wages or other obligations paid 
or accrued are reimbursable items of cost, reimbursement to contractor 
need not be postponed until unclaimed amounts are actually paid to 
State under its escheat laws. However, Govt. would be entitled to re- 
cover payments to contractor where claimants were not subsequently 
located and their last known addresses are in States which do not re- 
quire accounting for unclaimed property after expiration of stated 
periods of timy Modifies B-48063, Mar. 21, 1945. 
Public 
Damage, loss, etc. 
Disposition of funds recovered 
Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
’ prime contractor, are for deposit as miscellaneous receipts into Treasury 
of U.S. in consonance with sec. 3617, Revised Statutes, 31 U.S.C. 484___ 
Shortages 
Evidence 
Deduction made from amounts owing ocean carrier to reimburse Govt. 
for unexplained shortage in 1950 Army shipment of rice under Govt. bill 
of lading from Stockton, Calif., to Kobe, Japan, may not be refunded to 
carrier on basis loading records were only “shipper’s count and weight” 
and were inaccurate, where bill of lading, Army manifest, and ship’s 
log are in agreement as to number and weight of bags of rice loaded and 
record is not impeached by daily loading hatch reports nor by unloading 
tally slips. Presumption of correctness in record of number of bags 
loaded supporting setoff by Army almost 16 years ago to recover value 
of lost U.S. property, action to recover loss will not be disturbed 
Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. Therefore, 
in absence of plain and convincing proof beyond reasonable controversy 
that records prepared by Army at port of origin in U.S. of shipment of 
rice to overseas destination was in error, prima facie case in favor of 
Govt. has not been overcome and ocean carrier is liable for shortage of 
rice at destination of shipment 
Easements, rights-of-way, etc. (Sec Easements, Rights-of-Way, Etc.) 
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PUBLIC BUILDINGS 
Construction 
Cost limitations 
Certification, compliance, ete, 

Statutory cost limitation certificate required by par. 18-110(b) of 
Armed Services Procurement Reg. in connection with construction con- 
tracts is regarded as being intended to prevent deliberate understatement 
of estimated costs so as to stay within statutory limitation, and is con- 
sidered requirement that is in accord with par. 2-201(c) of regulation, 
which provides for rejection of bids materially unbalanced “for pur- 
pose of bringing affected items within cost limitations.”_........_._.__- 

Whether overstatement of costs on proposed construction contracts 
which are subject to statutory limitations and to certification of ac- 
curacy of cost apportionment statements prescribed by par. 18-110(b) of 
Armed Services Procurement Reg. would in no case be grounds for finding 
bid nonresponsive cannot be answered without qualification. However, 
such cases are not anticipated in view of fact that problems involving 
par. 18-110 have concerned understatements of estimated costs by bid- 
ders attempting to stay within statutory limitations, and because par. 
2-201(c) (i) of regulation provides for rejection of bids materially un- 
balanced for purpose of bringing affected items within cost limitations 
or bids which exceed cost limitations, unless limitations had been waived 
prior to award 

Where Govt. estimate on construction contracts shows that costs will 
not exceed statutory cost limitations prescribed in par. 18-110 of Armed 
Services Procurement Reg., and the bidder’s certified cost apportionment 
is also within limitation, fact that bid was unbalanced would not ordi- 
narily justify rejection of bid as nonresponsive 

Where Govt. estimate on construction projects shows that costs subject 
to statutory cost limitations of par. 18-110 of Armed Forces Procure- 
ment Reg. will not exceed limitation, failure to sign certification 
required by subsec. (b) is not grounds for finding bid nonresponsive, and 
usual principles regarding acceptability of unsigned bids would govern 
in view of fact that pursuant to par. 2—201(c) (i), bidder by signature 
certifies to correctness of estimated cost apportionment and to entire bid 
and, therefore, failure to certify cost apportionment should not arise as 
distinct issue 

In connection with construction projects, fact that accuracy of bidder’s 
apportionment between statutorily limited costs and those not so limited 
can affect responsiveness of bid, par. 2—201(c) (i) of Armed Services 
Procurement Reg. properly provides that “materially unbalanced” or 
grossly inaccurate cost apportionment can be cause for rejection of bid-_.._ 34 

Refusal to submit certified cost apportionment that satisfies statutory 
limits prescribed for construction contracts pursuant to par. 18-110 of 
Armed Services Procurement Reg., or submission of grossly erroneous 
cost apportionment data to circumvent statutory cost limitations is 
regarded as material discrepancy which renders bid nonresponsive, not- 
withstanding apportionment certificate is considered only one tool in 
array of aids, such as prior cost experience, Govt. engineering estimates, 
competing bidders’ costs apportionment, and like, which are available to 
determine whether statutory cost limitations have been met by bidder__. 
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PUBLIC BUILDINGS—Continued 
Construction—Continued 
Cost limitations—Continued 
Certification, compliance, etc.—Continued 
Although evaluation of materially unbalanced bids on construction 
projects is matter of bid responsiveness, materiality would to great 
extent be determined by whether actual price offered by bidder exceeded 
statutory limitation imposed by par. 18-110 of Armed Services Procure- 
ment Reg., as there is no authorization for construction which exceeds 
statutory limits. In absence of appropriate waiver pursuant to par. 2-201 
(c) (i) of regulation, bid that on basis of full evaluation has been deter- 
mined tc have exceeded statutory limitation is for rejection without 
regard to responsiveness, whether or not problem of materially unbal- 
anced bid is involved 
Invitation requirements 
Omissions and misdescriptions 
Inclusion of clause required by par. 7-602.45 of Armed Services Pro- 
curement Reg. in all military fixed-price construction contracts to provide 
that omissions from drawings or specifications, or misdescription of 
details of work necessary to carry out intent of drawings and specifica- 
tions, or details which are customarily performed shall not relieve con- 
tractor from performing omitted or misdescribed details of work is not 
restrictive of full and free competition contemplated by 10 U.S.C. 2305 
(a), as well as 41 U.S.C. 253(a). Therefore, in view of fact that contract- 
ing agency has primary responsibility for drafting specifications to meet 
requirements of Govt, and clause is reasonable and necessary in perform- 
ance of complicated construction contracts, general usage of clause will 
not be questioned 
PUBLIC HEALTH SERVICE 
Commissioned personnel 
Retired pay 
Inactive service credit 
The counting of inactive service in determining retired pay percentage 
multiple for Public Health Service commissioned officers is not authorized 
prior to June 1958 by virtue of enactment of 10 U.S.C. 1405, which in 
prohibiting credit for inactive service performed after May 1958 in com- 
puting retired pay percentage multiple of Army, Navy, Marine Corps, Air 
Force, Coast Guard, and Coast and Geodetic Survey officers, saved to 
those members only inactive years of service accumulated before June 
1958. The Public Health Service Act authorizing credit only for active 
service in computation of retired pay of commissioned officers of Service, 
10 U.S.C. 1405 has no application to them, and to credit officers with 
inactive service performed prior to June 1, 1958, therefore would require 
additional legislation 
Educational Grants 
Effect on Veterans Educational Benefits 
When scholarships to students from Public Health Service grants to 
educational institutions under 42 U.S.C. 295g covers in part: either 
tuition or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under long- 
standing construction by Veterans Administration of sec. 1781 that 
such payment would constitute duplication of benefits paid from Federal 
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PUBLIC WORKS 
Flood control projects 
Damage liability 
Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which necessi- 
tates alteration of railroad bridge and its approaches, although it would 
be preferable to amend project agreement between Federal Govt. and 
local flood control district entered into under authority of Watershed 
Protection and Flood Prevention Act, which precludes Federal Govt. 
from assuming cost of land, easeménts, and rights-of-way, and to have 
district in turn enter into concomitant agreement with railroad company 
for alteration of bridge and its approaches and second agreement to 
acquire easement of attachment, there is no objection to paying damages, 
whether or not railroad company agrees to make needed alterations, in 
order to secure title to easement and protect Govt.’s investment 
PURCHASES 
Purchase orders 
Minimum billing charge 
Issuance of two unpriced orders, one for items valued at 30¢, other 
for items worth $1.01, that stated “this is a firm order if price is $50 or 
less” to supplier whose policy of charging minimum order price of $50 
is shown in its quotation is acceptance of supplier’s terms and purehase 
orders became binding contracts for minimum charge upon acceptance 
and performance of orders and, although minimum charge is question- 
able, vouchers including charge may be certified for payment. In addi- 
tion to administrative action taken to consolidate future orders for small 
purchases, provisions should be included in future bid solicitations to 
require successful bidder to agree prices will not include minimum billing 
charge, but should they, that minimum billing charge will be no greater 
than amount stated in solicitation 
QUARTERS 
Failure to furnish 
Military personnel without dependents 
Dislocation allowance 
Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.C. 407(a) ) 
for members without dependents who upon permanent change of station 
are not assigned Govt. quarters is not payable to either of two crews of 
nuclear-powered submarine—permanent station of both crews—as on- 
duty crew is furnished quarters aboard submarine and off-crew ashore 
for training and rehabilitation is considered to be at temporary duty sta- 
tion, whether or not submarine is at home port. Therefore, members who 
incident to transfer aboard submarine report to temporary station loca- 
tions ashore where they do not perform basic duty assignments are not 
entitled to dislocation allowance, nor is allowance payable to members 
reporting aboard submarine when first relieved with on-ship crew for 
training and rehabilitation 
Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is as- 
signed quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 37 U.S.C. 407(a) for members without dependents who 
upon permanent change of station are not assigned Govt. quarters, he 
would be entitled to allowance if he reports to nuclear-powered submarine 
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QUARTERS—Continued 

Failure to furnish—Continued 

Military personnel without dependents—Continued 

Dislocation allowance—Continued 

that is undergoing overhaul or repair at its home port or home yard and 
quarters aboard submarine are uninhabitable, member is not assigned 
quarters ashore, and lodging accommodations pursuant to 10 U.S.C. 
7572(a) are not furnished to member 

Army officer who upon completion of tour of duty in restricted overseas 
area is not assigned Govt. quarters incident to permanent change of sta- 
tion but rejoins his dependents who had remained in family residence in 
U.S. is not entitled to dislocation allowance prescribed by 37 U.S.C. 407 
(a) for “member without dependents,” as term means member that is not 
entitled to transportation of his dependents, whereas officer is entitled 
to transportation of his dependents between place at which they were 
located when he received his orders and his new duty station, regardless 
of prohibition against their travel at Govt. expense to and from U.S., 
entitlement that is not negated by fact place where his dependents were 
located and place to which they were entitled to transportation are 


QUARTERS ALLOWANCE 

Dependents 

Children 

Tllegitimate 

An unmarried officer of uniformed services who although acknowl- 
edging paternity of illegitimate child and contributing to support of 
child has not established home in which child lives with him as member 
of his family may not be credited with increased quarters allowance on 
account of child, law of State of California, place of birth of child and 
residence of all parties requiring in addition to acknowledging illegiti- 
mate child that father receive child into his family and treat child as 
his legitimate offspring 

Not at duty station 

Assignment to grade E-4 Army sergeant with less than 2 years service 
of family type quarters notwithstanding ineligibility for quarters, as 
quarters were in excess of needs of command, on assumption member's 
family would join him later, properly was termination when family did 
not join member after he became eligible for assignment of family quar- 
ters upon promotion to grade B-5. Therefore, pursuant to 37 U.S.C. 
403 (a) and (b), member is entitled to basic allowance for quarters as 
member with dependents from date family quarters assignment was 


Quarters occupancy prevented by “competent authority” 

The fact that officer of uniformed services supports his children 
residing with former wife who had been awarded their custody in divorce 
decree does not entitle him to basic allowance for quarters on their 
behalf, officer having remarried and having been assigned Govt. quarters 
at overseas station, from which dependents were not precluded by 
“competent orders.” Divorce decree of court having jurisdiction of 
children is not “competent authority” contemplated by 37 U.S.C. 408 (d) 
in providing that member assigned Govt. quarters may not be denied 
basic allowance for quarters if, because by orders of competent authority 
dependents are prevented from occupying assigned quarters. 
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Entitlement 

Training duty periods 

Reporting from home 

A member of Coast Guard Reserve who away from home to perform 
active duty training at installation where Govt. quarters and messing 
facilities are not available, in addition to entitlement to travel and trans- 
portation allowances provided by 37 U.S.C. 404(a) (2) and (3), may be 
credited under authority of 37 U.S.C. 404(a) (4) with basic allowance 
for quarters and per diem without reduction, restriction in 37 U.S.C. 
403(b) to payment of quarters allowance when member is not entitled 
to basic pay having no application to sec. 404(a) (4) entitlement, and 
par. M6001 of Joint Travel Regs. not requiring reduction in per diem 
while reservist is entitled to quarters allowance. However, basic allow- 
ance for subsistence prescribed by 37 U.S.C. 402(b) is not payable to 
enlisted man receiving per diem and therefore subsisted at Govt. 
Training station to which Reserve member without dependents is 
ordered to active duty for less than 20 weeks in temporary duty status 
is permanent station and member performing basic assignment at his 
permanent duty station is entitled to basic allowance for quarters pre- 
scribed by 37 U.S.C. 408(f), as amended by Pub. L. 90-207, while at 
training station and definition in par. M1150-10c of Joint Travel Regs. 
that home or place from which member of Reserve component is not for 
application. Therefore, par. 10242 and Table 1-2-4, Dept. of Defense 
Military Pay and Allowances Entitlements Manual, remains applicable 
in computing allowable travel time for pay purposes for travel per- 
formed from home to training station 
Government quarters 

Husband and wife service members 

A husband and wife, members of uniformed services in pay grades D-5 
and E+, respectively, each member in receipt of basic allowance for 
quarters while occupying private quarters, when assigned inadequate 
Govt. quarters on rental basis may continue under 42 U.S.C. 1594j(a) 
to receive allowance as members without dependents. However, their 
combined allowances exceeding allowance received by usual military 
family—one member only in service—occupying inadequate quarters, 
reduction provided by sec. 1594j(a) when rental rate exceeds 75 per 
centum of quarters allowance may not be applied on basis of husband’s 
allowance alone. The manner or from whom rental charges are collected 
is immaterial under landlord and tenant relationship. 

Nonoccupancy 

Allowance continuance 
Members without dependents duty station changes 

Members of uniformed services without dependents who are not as- 
signed or do not occupy Govt. quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, are entitled to basic allowance for quarters dur- 
ing interim between detachment from old station and reporting at new 
station on same basis as members with dependents, Pub. L. 90-207, 
amending 87 U.S.C. 408(f) prescribing entitlement to allowance for pe- 
riod while in permanent change-of-station status without regard to 
I a cccisssecisit titnhiliiaalisaina tintin nie 
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QUARTERS ALLOWANCE—Continued 

Leave or travel status 

Between permanent duty stations 

The fact that member of uniformed services occupies accommodations 
aboard ship as passenger en route to new permanent duty station does 
not affect his basic allowance entitlement under 37 U.S.C. 403(f), as 
amended, in view of rule that accommodations furnished members and 
their dependents while traveling incident to change of station are not 
considered equivalent of public quarters 

Basic allowance for quarters provided in 37 U.S.C. 408(f), as amended 
by Pub. L. 90-207, for member of uniformed services without depend- 
ents when he is not assigned adequate quarters while in travel or leave 
status between permanent duty stations, including time granted as delay 
en route or proceed time, may be paid to Reserve member without de- 
pendents on basis travel of reservist between home and first and last 
duty stations is permanent change-of-station travel. Amendment to sec. 
403(f) does not require change in view that travel from home to first 
duty station and from last duty station to home is permanent change- 
of-station travel for purposes of travel and transportation allowances 
prescribed by 37 U.S.C. 404(a) 
Members without dependents 

While in a travel or leave status between duty stations 

To extent that members of uniformed services without dependents are 
not assigned Govt. quarters while traveling, or during delays en route, 
they are entitled to basic allowances for quarters from date of depar- 
ture from old station to date of arrival at new station overseas, includ- 
ing periods while in per diem or group travel status for overseas portion 
of travel, accommodations furnished during such travel not being re- 
garded as assignment or occupancy of public quarters within meaning 
of quarters allowance authorized by 37 U.S.C. 403(f) 
Nonoccupancy of quarters for personal reasons 

Entitlement to allowance 

Assignment to grade E-4 Army sergeant with less than 2 years service 
of family type quarters notwithstanding ineligibility for quarters, as 
quarters were in excess of needs of command, on assumption member’s 
family would join him later, properly was terminated when family did 
not join member after he became eligible for assignment of family quar- 
ters upon promotion to grade E—5. Therefore, pursuant to 37 U.S.C. 
403(a) and (b), member is entitled to basic allowance for quarters as 
member with dependents from date family quarters assignment was 
terminated 
Transit type quarters 

Basic allowance entitlement 

On basis that 37 U.S.C. 403(f), as amended, authorizes payment of 
basic quarters allowance to members of uniformed services without 
dependents while in travel or leave status between permanent stations 
when not assigned Govt. quarters, sec. 403(i) of E.O. No. 11157, dated 
June 22, 1964, may be amended to apply to members without depend- 
ents as well as to members with dependents with respect to temporary 
occupancy of Govt. quarters while in duty or leave status incident to 
change of permanent station, thus permitting promulgation of adminis- 
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QUARTERS ALLOWANCE—Continued 

Transit type quarters—Continued 

Basic allowance entitlement—Continued 
trative regulations to authorize basic allowance for quarters for not 
more than 30 days to member without dependents who occupies transient 
type quarters while in duty or leave status incident to permanent change 
of station 

Absent administrative regulation to authorize occupancy of transient 
type Govt. quarters for not to exceed 30 days while between permanent 
duty stations without loss of entitlement to basic allowance for quarters, 
member without dependents who occupies Govt. quarters while assigned 
temporary duty at preembarkation overseas processing point in U.S. 
would not be entitled to basic allowance for quarters prescribed by 37 
U.S.C. 403(f), as amended by Pub. L. 90-207, regardless of reduction in 
per diem because of occupancy, or direction to utilize Govt. quarters due 
to mission requirements of temporary duty to be performed en route to 
permanent duty station 

The fact that member of uniformed services occupies accommodations 
aboard ship as passenger en route to new permanent duty station does not 
affect his basic allowance entitlement under 37 U.S.C. 403(f), as 
amended, in view of rule that accommodations furnished members and 
their dependents while traveling incident to change of station are not 
considered equivalent of public quarters 

Occupancy of transient type Govt. quarters by member of uniformed 
services without dependents for 28 days while awaiting arrival at its 
home port of vessel to which assigned does not affect member’s entitle- 
ment to basic allowance for quarters, sec. 401(d) of E.O. No. 11157, dated 
June 22, 1964, which implements 37 U.S.C. 403, defining term “permanent 
station” as including home yard or home port of ship in which member is 
required to perform duty 

Member of uniformed services without dependents who while await- 
ing arrival at its home port of vessel to which ordered is assigned by his 
squadron to another squadron for performance of 29 days temporary duty 
is not entitled to basic allowance for quarters during period of temporary 
duty, in view of fact temporary quarters occupied aboard vessel while 
performing temporary duty are considered permanent quarters of U.S. 
within purview of 37 U.S.C. 408(b) and (f), and because temporary 
assignment does not come within exceptions contained in B.O. No. 11157, 
dated June 22, 1964 

A transfer from one vessel to another where both vessels are home- 
ported in same area not constituting permanent change of station within 
purview of sec. 401(d) of E.0. No. 11157, implementing 37 U.S.C. 408, 
and transfer not coming within exception contemplated by sec. 403(i) of 
Executive order, which permits occupancy of Govt. quarters without 
loss of basic allowance for quarters (BAQ) while member is in leave or 
duty status incident to change of permanent station, members of uni- 
formed services without dependents who occupy transient quarters inci- 
dent to transfer from one vessel to another in same home port are not 
entitled to BAQ for period of occupancy of transient quarters 
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QUAKTERS ALLOWANCE—Continued Page 
Travel status 
Reservists 
Basic allowance for quarters provided in 37 U.S.C. 403(f), as amended 
by Pub. L. 90-207, for member of uniformed services without dependents 
when he is not assigned adequate quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, may be paid to Reserve member without depend- 
ents -on basis travel of reservist between home and first and last duty 
stations is permanent change-of-station travel. Amendment to sec, 403 (f) 
does not require change in view that travel from home to first duty sta- 
tion and from last duty station to home is permanent change-of-station 
travel for purposes of travel and transportation allowances prescribed 
er SF RU, MOA 6) cacriinnacdn chide Ubimminetitibincitin dithsttlaitiimiscimelmatthiwnds 490 
REAL PROPERTY 
Conveyances 
Grant of Federal funds status 
Conveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to author- 
ity in 50 U.S.C. 1622(h), which provides for sale of land at 50 percent 
of its fair value and for its reversion to Govt. in event land is not used 
for purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of 
Federal Aid in Wildlife Restoration Act of 1987—project approved by 
Secretary of the Interior—and fact that land was purchased for less 
than its “fair value” does not prohibit reimbursement, purchase price 
paid for land constituting cost of project.......--.-..-..---.--..--~- 3 161 
REGULATIONS 
Self-executing 
Dept. of Defense Directive 5500.10 (Appendix G of Armed Services 
Procurement Reg.) promulgated to avoid conflicts of interest on part of 
contractors is not self-executing regulation but requires notice of its 
applicability in solicitation and in contract, and exercise of judgment 
or discretion by contracting officer, subject to review, and, therefore, 
doctrine ot G. L. Christian and Associates v. U.S., 312 F. 2d 418, may 
not be invoked to give Directive force and effect of law and to read 
into contract mandatory clauses of ASPR that were not included_____ 702 
RESERVE OFFICERS’ TRAINING CORPS 
(See Military Personnel, Reserve Officers’ Training Corps) 
SELECTIVE SERVICE SYSTEM 
Charter Coach Service 
Damage liability 
Assumption by Selective Service System of liability for damages 
to motor vehicles by registrants who when ordered for physical exam- 
inations or for induction by local boards are transported in Charter 
Coach Service is not precluded because System lacks express authority 
to contract for liability, appropriations for operation and maintenance 
of System providing authority to contract for travel of selectees with 
no express limitation placed on such authority in appropriation acts or 
in Universal Military Training and Service Act. Nor does fact that serv- 
ice contracts do not expressly provide for liability preclude payment of 
damage claims, terms of charter certificates furnished when service is 
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SELECTIVE SERVICE SYSTEM—Continued 

Charter Coach Service—Continued 

Damage liability—Continued 
used incorporating into contract by reference indemnity provision of 
carriers’ charter coach tariffs. 

SET-OFF 

Authority 

Common law right 

The lessor of facilities occupied as post office obligated to repaint 
interior of building under “good repair” provision of lease, upon lessor’s 
refusal to assume responsibility, Post Office Department properly pro- 
ceeded to have painting performed under contract and under its common 
law right of set-off to withhold cost from rental payments due. The 
action of Department not having been based on finding that premises 
were “unfit for use,” remedy to Govt. was not termination of lease___- 
Mutuality of parties, etc. 

Joint ventures 

Although general rule is that funds due joint venture—form of limited 
partnership subject generally to laws of partnership—may not be set 
off to satisfy independent prior debt of one of coventurers, even if 
set-off is only against his interest in partnership claim, rule is negated 
when all parties to joint venture agree subsequent to contract perform- 
ance that joint venturers will pursue and obtain payment from Govt. as 
individuals. Therefore, amount due under agreement to partner indebted 
to Govt. for damages assessed under his defaulted, individual contract 
with Govt. may be set off to partially liquidate that indebtedness, not- 
withstanding pursuant to accounting procedure, indebtedness had been 
written off as uncollectible 
Transportation 

Property damage, etc. 

Reclaim of set-off 

Deduction made from amounts owing ocean carrier to reimburse 
Govt. for unexplained shortage in 1950 Army shipment of rice under 
Govt. bill of lading from Stockton, Calif. to Kobe, Japan, may not be 
refunded to carrier on basis loading records were only “shipper’s count 
and weight” and were inaccurate, where bill of lading, Army manifest, 
and ship’s log are in agreement as to number and weight of bags of rice 
loaded and record is not impeached by daily loading hatch reports nor by 
unloading tally slips. Presumption of correctness in record of number 
of bags loaded supporting setoff by Army almost 16 years ago to recover 
value of lost U.S. property, action to recover loss will not be disturbed__ 
Unrelated transactions 

Withholding from current contract of wage underpay:nents due under 
two contracts for prior years, together with liquidated damages assessed 
on account of violations—all contracts containing Contract Work Hours 
Standards Act provision authorizing set-off from “moneys payable on 
account of work performed”—may not be retained as to wage underpay- 
ments, no mutuality of obligation existing between collection of under- 
payments by Govt. as trustee and its direct debt liability under current 
contract, but set-off to collect liquidated damages was proper, as there 
is mutuality of obligation between amount due for work performed 
under latest contract and liquidated damages due on account of wage 
underpayments under earlier contracts_............--------------~--- 
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Contracts 

Advertising, etc., law compliance 

As National Zoological Park (Zoo) is considered Govt. property, 
authority of Regents of Zoo is subject to limitations applicable gener- 
ally to administrative officials of Govt., limitations that are not affected 
by act of Nov. 6, 1966, authorizing negotiation of concession operations 
at Zoo with nonprofit, scientific, educational, or historic organizations 
and, therefore, any arrangement for operation of food concessions at 
Zoo is subject to advertising procedures. However, as use of single 
contract to procure restaurant concessions at Smithsonian facilities, 
including Zoo, would be more economical and efficient, upon issuance of 
determination that it would not be feasible or practicable to use formal 
advertising procedures, combined contract may be negotiated under 41 
U.S.C, 252(c) (10) and sec. 1-3.210 of Federal Procurement Regs___. 


SOCIAL SECURITY 


Public assistance 
Federal participation 
Retroactive payments by States, etc. 
Fact that State or local welfare agency in administration of public 
assistance programs in which Govt. participates under authority of sev- 
eral titles of Social Security Act, determines eligibility of applicant for 
assistance and certifies subsistence payments subsequent to month of 
application for assistance, and first assistance payment made to eligible 
applicant includes period beginning with date of application does not 
preclude Federal financial participation for period prior to month in 
which first payment was made to eligible individual, entitlement upon 
certification of eligibility to public assistance beginning with date of 
application and not when responsible administrative agency makes its 
determination. 16 Comp. Gen. 314, modified 


STATE LAWS 


Escheat 

Unclaimed amounts due from contractors 

Unclaimed wages and other obligations arising out of cost-reimbursable 
type contracts with U.S. which contractor is required to report and pay 
to State authorities under escheat laws are reimbursable to contractor, 
unclaimed amounts constituting part of cost of performing contract and 
meeting cost-principles of par. 15-201.2 of Armed Services Procurement 
Reg. Under criteria that wages or other obligations paid or accrued 
are reimbursable items of cost, reimbursement to contractor need not be 
postponed until unclaimed amounts are actually paid to State under 
its escheat laws. However, Govt. would be entitled to recover payments 
to contractor where claimants were not subsequently located and their 
last known addresses are in States which do not require accounting for 
unclaimed property after expiration of stated periods of time. Modifies 
B-48068;' ‘Mar. 21, 1946 .2:..1..2262 cee n nti conn en cnncncencnane 
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Federal aid, grants, etc. 

Amendment, etc. 

Provisional indirect cost rates 

Supplemental payments to grantees under sec. 301 of Public Health 
Service Act, 42 U.S.C. 241(d), and implementing regulations after ex- 
piration of research project period to cover actual indirect costs in 
excess of estimated provisional amounts allocated as indirect costs in 
grant awards made prior to July 1, 1968, date of clarifying amendments 
to secs. 52.14 (a) and (b) of Public Health Service regulations per- 
mitting adjustment of grant awards, is not precluded, use of phrase 
“provisional indirect cost rate” in grant agreements recognizing tenta- 
tive arrangement subject to adjustment—adjustment that would not cre- 
ate type obligation prohibited under sec. 52.14(b). Only appropriation 
originally obligated by grant is available for payment of upward ad- 
justment of provisional indirect cost rate 
Municipalities 

Flood prevention projects 

Damage liability 

Incident to taking of easement for attachment of dikes to railroad 
embankment in connection with flood prevention project, which neces- 
sitates alteration of railroad bridge and its approaches, although it 
would be preferable to amend project agreement between Federal Govt. 
and local flood control district entered into under authority of Water- 
shed Protection and Flood Prevention Act, which precludes Federal 
Govt. from assuming cost of land, easements, and rights-of-way, and 
to have district in turn enter into concomitant agreement with railroad 
company for alteration of bridge and its approaches and second agree- 
ment to acquire easement of attachment, there is no objection to paying 
damages, whether or not railroad company agrees to make needed altera- 
tions, in order to secure title to easement and protect Govt.’s 
SVN 5k sete tian bn ees ethnics ncn arn etic iihchen ethbn cin naan ies initia ole aligeamitiln 
Recreational project 

Purchase of land reimbursement 

Conveyance of land purchased by State of Kentucky from General 
Services Administration for recreational purposes pursuant to authority 
in 50 U.S.C, 1622(h), which provides for sale of land at 50 percent of 
its fair value and for its reversion to Govt. in event land is not used for 
purpose of conveyance is not grant of Federal funds precluding reim- 
bursement to State of 75 percent of cost of project under terms of 
Federal Aid in Wildlife Restoration Act of 1937—-project approved by 
Secretary of Interior—and fact that land was purchased for less than 
its “fair value” does not prohibit reimbursement, purchase price paid 
for land constituting cost of project...........--.-----.-..-.-------. 


STATION ALLOWANCES 


Military personnel 
Temporary lodgings 
Awaiting arrival of vessel 
A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel or 
hotel-like accommodations with his family at home port or is temporarily 
assigned to off-ship crew of two-crew nuclear powered submarine, is mot 
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STATION ALLOWANCES—Continued 
Military personnel—Continued 

Temporary lodgings—Continued 

Awaiting arrival of vessel—Continued 

eligible to receive temporary lodging allowances prescribed by 37 U.S.C. 
405 as permanent station allowance to partially reimburse member for 
more than normal expenses incurred upon arrival at permanent station 
outside U.S. Therefore, as member is not considered to be at permanent 
duty station for purposes of temporary lodging allowance until he reports 
aboard vessel to which assigned, Joint Travel Regs. may not be amended 
to authorize payment of allowance to member prior to reporting 
Gees Wai ciate 2b hs i a ee a 
STATUTES OF LIMITATION 
Claims 

General Accounting Office 

Military matters 
Disability retired pay 

The court in Lerner vy. U.S., 168 Ct. Cl. 247, decided Dec. 11, 1964, 
having established right of plaintiff to disability retirement pay effec- 
tive Dec. 28, 1943, correction of military records, approved Dec. 4, 1967, 
did not change disability retired status of plaintiff—Army officer—and, 
therefore, he is not entitled to disability retired pay for period Dec. 23, 
1943, to July 31, 1953, period barred by reason that under 28 U.S.C. 2501, 
payment of judgment was restricted to period July 1, 1957, to Dee. 11, 
1964, and under 31 U.S.C. 7la, payment of claim received Aug. 1, 1963, 
by U.S. GAO was limited to period Aug. 1, 1953, to June 30, 1957, but 
in view of recognition of uncorrected military records of officer, he is 
entitled to disability retired pay from date of judgment_____..-.----~- 


STATUTORY CONSTRUCTION 


Administrative construction weight 

Provision in 38 U.S.C. 1781, which prohibits granting of educational 
assistance allowance or special training allowance to or on behalf of 
eligible person or veteran under ch. 34 of Title 38, U.S.C., for any period 
of enrollment in program of education or course paid for by U.S. under 
“any other provision. of law,” where payment constitutes “duplication of 
benefits paid from Federal Treasury,” having been uniformly and con- 
sistently interpreted by Veterans Administration to mean payments for 
same or similar benefits or purposes, even if costs are not identical, 
interpretation is entitled to great weight under rule of statutory con- 
struction, particularly where provision was reenacted, and it is immate- 
rial whether payment under other than chapter 34 is made to an 
emmaienomar inset os PB A eS dle 


STORAGE 


Household effects 
Military personnel 
Time limitation 

Extension 
When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b)) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
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STORAGE—Continued 
Household effects—Continued 
Military personnel—Continued 
Time limitation—Continued 
Extension—Continued 
rate incident to additional temporary storage would violate sec. 3678, 
R.S., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account from 
Govt. to member upon expiration of 180 days temporary storage period 
Ghowld the! otmtinmets is cid bist didn ess teeta Ze 773 
SUBSIDIES 
Vessels. (See Maritime Matters, subsidies) 
SUBSISTENCE 
Per diem 
Military personnel 
At permanent post 
Payment of travel and transportation allowances prescribed in 37 
U.S.C, 404(a) to retired members of uniformed services ordered to 
short periods of duty at station where mess and quarters are not pre- 
scribed is not precluded by lack of specific reference to retirees in legis- 
lative history of Pub. L. 90-168, dated Dec. 1, 1967, adding clause 4 to 
sec. 404(a) to provide travel and transportation allowances for Reserve 
components, 1967 act having been designed to authorize same entitle- 
ments to “all military personnel” when circumstances are essentially 
same. In amending Joint Travel Regs. to provide for payment to retired 
members, fact that per diem authorized by act is permanent station 
35 f allowance that is payable only during periods of duty at permanent 
station: fo; fer: camsiGerstiemss 1. sinc esi bedesi ee ae 553 
Incidental expenses 
Tips given exclusively for handling Govt. property at hotels may be 
reimbursed to members of uniformed services, and Joint Travel Regs. 
amended accordingly, rule that tip is incidental expense item included in 
member’s per diem applying only to personal baggage. However, reim- 
bursement may not be authorized for tips or fees incurred in handling 
member’s personal baggage as well as Govt. property at hotels except 
to extent separate charge or additional cost is experienced for handling 
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Station per diem allowance, (See Station Allowances, military 
personnel) 
Temporary duty 

5 Two successive orders 
A naval reservist who travels from and to his home under orders 
providing for 63-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns 
to temporary duty station for 150-day similar assignment is considered 
to have had one continuous period of service for determining entitle- 
ment to temporary duty allowance—per diem and monetary allowance 
in lieu of transportation—and under 37 U.S.C. 404(a) permitting pay- 
ment of travel and transportation allowances to reservists ordered from 
home for short periods of active duty—less than 20 weeks—where mess 
and quarters are not provided, member may not be paid on basis that 
two periods of duty were authorized by separate orders....._.......- 


SUBSISTENCE—Continued 
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Per diem—Continued 

Military personnel—Continued 

Training duty periods 
Reporting from home 

Pub. L. 90-168 (37 U.S.C. 404(a) (4)) having as its purpose payment 
of extra expenses incurred during training periods by members of uni- 
formed services or National Guard members while away from home, 
definition in par. M1150-10c of Joint Travel Regs. implementing act 
to effect that home or place from which member of Reserve compo- 
nents is called or ordered to active duty or active duty for training in 
permanent duty station of member has no effect in determination of 
entitlement, either to pay and allowances for period of training duty 
or to reimbursement of cost of travel to and from training duty.._._._ 

A member of Coast Guard Reserve who away from home to perform 
active duty training at installation where Govt. quarters and mess- 
ing facilities are not available, in addition to entitlement to travel and 
transportation allowances provided by 37 U.S.C. 404(a)(2) and (3), 
may be credited under authority of 37 U.S.C. 404(a) (4) with basic 
allowance for quarters and per diem without reduction, restriction in 
37 U.S.C. 403(b) to payment of quarters allowance when member is not 
entitled to basic pay having no application to sec. 404(a) (4) entitlement, 
and par. M6001 of Joint Travel Regs. not requiring reduction in per diem 
while reservist is entitled to quarters allowance. However, basic allow- 
ance for subsistence prescribed by 87 U.S.C. 402(b) is not payable to 
enlisted man receiving per diem and therefore subsisted at Govt. 
Oxpetne ae tikes Ba cede ee ced wcese 

Reservists 

Joint Travel Regs. issued to implement travel and transportation 
allowances authorized in 87 U.S.C. 404(a) (4) (Pub. L. 90-168, Dec. 1, 
1967) for members of uniformed services performing duty away from 
home may not be amended to deny payment of per diem to member of 
Reserve component performing annual active duty for training at same 
location where he normally performs inactive duty training, unless 
member does not incur quarters and subsistence costs but commutes 
from home to duty station, whether or not duty station and home are 
both located within boundaries of same city or other specified geo- 
graphical area, for then reservist would not be “away from home” 
within meaning of 37 U.S.C. 404(a) (4) to entitle him to per diem for 
period of annual active duty for training...........---.-----------.-- 

Members of Reserve components who are called to active duty or active 
duty for training, as distinguished from annual active duty for training 
under orders which require return home upon completion of duty, are en- 
titled to per diem if called to duty from their home for tours of less than 
20 weeks duration, 37 U.S.C. 404(a) (4) permitting payment of per diem 
to reservists ordered from their homes for short periods of less than 
20 weeks of duty, irrespective of type of duty performed, if they are 
not furnished quarters and mess at training duty station___...--.--~- 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Training duty periods—Continued 
Reservists—Continued 
Denial of per diem under 87 U.S.C. 404(a) (4) to member of Reserve 
component is required only while he is on annual active duty for train- 
ing when Govt. quarters and Govt. mess are available and, therefore, 
per diem may be paid to member of Reserve component while on 
annual active duty for training, active duty for training, or active duty 
at duty station where Govt. quarters or Govt. mess, or both, are not 
available even though duty is performed at same place and under same 
conditions as apply to reservist’s inactive duty training........_..____ 517 
301 ; When members of Reserve components are on annual active duty for 
training, active duty for training, or active duty at locations away from 
home under orders which require return home upon completion of duty, 
they may only be paid per diem under 37 U.S.C. 404(a) (4) if Govt. quar- 
ters and mess are unavailable to them. Members of Regular services 
under par. M4205-5 of Joint Travel Regs. are not entitled to per diem 
when furnished subsistence and quarters while on temporary duty, 
and any per diem paid is subject to reduction, and sec. 404(a) (4) con- 
templating equalization of reservist’s entitlement to per diem with 
that of Regular member, payment of per diem to reservist on any other 
basis would result in unequal treatment.__........---..--.----.------ 517 
When members of Reserve components are ordered to active duty or 
active duty for training for 20 weeks or more, rules and regulations 
relating to temporary duty travel do not apply and entitlement of 
reservists to per diem is for determination pursuant to 87 U.S.C. 404 
(a)(1) and not sec. 404(a)(4), which provides for equalization of 
reservists’ benefits with that of Regular members__.............-..--. 517 
Restrictions on movement of dependents in cases of active duty for 
less than 6 months and training duty for less than 1 year that are con- 
tained in Joint Travel Regs. are unaffected by addition of clause (4) 
(Pub. L. 90-168, Dec. 1, 1967) to 37 U.S.C. 404(a), and amendment of 
Joint Travel Regs. to authorize permanent change-of-station allow- 
ances for members of Reserve components instead of per diem whenever 
such alternative is considered appropriate is matter for determination by 
Secretaries concerned under authority of 37 U.S.C. 406 (a) and (c)--.. 517 
Reduction 
Conference meals 
Civilian employee coordinator of seminar for purpose of training 
employees of International Agricultural Development Service who paid 
cost of meals for non-Govt. employee guest speakers and employees of 
Service attending seminar conducted at headquarters may be reim- 
bursed for expense incurred upon determination by appropriate author- 
ity that cost of meals furnished non-Govt. employees is authorized 
under 5 U.S.C. 4109; that one Service employee participated as semi- 
nar speaker; and that business of seminar was conducted during meal- 
time requiring attendance of Service employees. Pursuant to sec. 6.7 
of Standardized Govt. Travel Regs., any per diem payments authorized 
Should) bw Wednesda isn canker iwsslisetinaegsiaten 
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SUBSISTENCE—Continued 
Per diem—Continued 
Training periods 

Training site status 
An employee who incident to moving family residence to training 
site under authority in 5 U.S.C. 4109(a) (2) (B) forfeits right to per diem 
is entitled to transportation costs and per diem when required to travel 
on Official business away from training site, even while performing offi- 
cial duties at location which would otherwise be his official station. 
For purposes of sec. 6.8 of Standardized Govt. Travel Regs., which pro- 3 
hibits payment of per diem at permanent duty station, training site 
may be considered employee’s permanent duty station, thus entitling 
him to per diem while temporarily assigned official duties away from ¥ 
Condens Wisi ts et eis es Bh eA i eed di he 313 
Witnesses 
Administrative proceedings 
Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administra- 
tive proceedings whether in behalf of Govt. or in behalf of member or 
employee and paid transportation and per diem allowances as “individ- 
uals serving without pay” within scope of 5 U.S.C. 5703, if presiding 
hearing officer determines that member or employee reasonably has 
shown that testimony of witness is substantial, material, and necessary, 
and that affidavit would not be adequate. Joint Travel Regulations may 
be amended accordingly, and any inconsistent prior decisions will no 
longer be Callow els insists in i wlan db cn i ici bsbiinds 644 
TIME 
International dateline 
Crossing effect on compensation 
An employee who “lost” a workday incident to permanent change-of- 
station transfer from Honolulu to Toyko due to crossing international 
dateline is entitled to compensation for a day under rule that in estab- 
lishing entitlement to pay, time of place at which employee is located 
is controlling under 15 U.S.C. 262. In accordance with longstanding ad- 
ministrative practice, pay of employee should not be increased because 
of extra time gained when traveling across international dateline in 
eastward direction—crossings in opposite directions canceling each other 
out. However, any specific factual situations may be presented for 
CORIO, 0. ond vidi cdicicd adibeiimninkbatsimicdicidie ere atime teal 233 
Limitation effect 
Household effects storage 
When continued storage of household effects of members of uniformed 
services beyond authorized (37 U.S.C. 406(b)) temporary storage period 
of 180 days is required by unforeseen emergency or conditions beyond 
control of member, use of appropriations to pay storage company for 
period in excess of 180 days to enable member to enjoy benefit of Govt. 
rate incident to additional temporary storage would violate sec. 3678, 
R.8., 31 U.S.C. 628, which limits expenditures to objects for which made, 
even though member would subsequently be billed for storage cost of 
extended period. Therefore, practice of converting storage account 
from Govt. to member upon expiration of 180 days temporary storage 
period should be continued. 
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TRAILER ALLOWANCES Page 
Boats 

Status of houseboat 

The authority in 37 U.S.C. 409, prescribing mileage allowance for 
transporting housetrailer or mobile dwelling that is used as residence 
in lieu of shipping household goods and payment of authorized disloca- 
tion allowance contemplating overland travel, which is reimbursed at 
rates fixed on basis of tariffs filed with Interstate Commerce Com- 
mission, boat used as living quarters does not come within meaning and 
scope of term “mobile dwelling” to qualify for purpose of trailer allow- 
ance and, accordingly, Joint Travel Regs. may not be amended to author- 
ize incident to permanent change of station payment of trailer allowance 
to member transporting a houseboat that is used as residence______-_-- 147 
Civilian personnel 

Costs to prepare trailer for shipment, etc. 

Cost to civilian employee to equip housetrailer transported incident 
to permanent change of station with an extra axle in compliance with 
State law is not reimbursable expense. The expenditure representing 
cost of structural change in trailer constitutes capital improvement that 
is not reimbursable as miscellaneous expense under sec. 3 of Bur. of 
Budget Cir. No. A-56, and structural change to trailer having been 
incurred to prepare trailer for movement, reimbursement for cost of 
axle is excluded under sec. 9.3a(3) of Circular__.....--_-------.--... 226 

TRANSPORTATION 
Bills of lading 
Government 
Released valuation condition 
Condition 5 of Govt. bill of lading that “shipment is made at restricted 
or limited valuation specified in tariff or classification at or under which 
lowest rate is available” entitles Govt. on shipment subject to sec. 22 
quotation that does not require notice of shipper’s released valuation in 
specified form to lowest rate provided in quotation—released value rate. 
Even though quotation is not “tariff or classification” within strict mean- 
ing of Interstate Commerce Act, it is schedule of charges for services con- 
templated by definition of word “tariff’’—a statement by carrier that it 
: will furnish certain services under certain conditions for certain prices, 
; a schedule of rates and charges__..__...._.._-_..----._-_---_----.-- 835 
: Dependents 

Immediate family 

Under-age divorced daughter 

The 17-year old divorced daughter of civilian employee at overseas 
duty post under renewal contract who is unable to support herself and 
infant daughter and temporarily resides with sister in U.S. may be 
considered member of employee’s household for purposes of sec. 1.2d of 
Bur. of Budget Cir. No. A-56, even though she was not living under his 
roof at time his employment contract was renewed or that he had not per- 
formed home leave travel incident to that contract. However, grand- 
child is excluded from term “immediate family” therefore limiting em- 
ployee’s entitlement to payment of one-way travel of his daughter, not 
to exceed constructive payment of expenses from his U.S. place of 
residence to overseas duty station........................-.......-.. 457 


313 


233 








974 INDEX DIGEST 


TRANSPORTATION—Continued 


Dependents—Continued 

Military personnel 

Availability of Government transportation 
Commercial means 

When wife of Army enlisted man is afraid to travel by airplane 
and there is no justification for issuance of medical certificate, but 
member who in order to meet reporting date at new duty station in 
U.S. from overseas assignment is authorized to travel with dependent by 
commercial surface transportation as no Govt. surface transportation 
was available is entitled pursuant to par. M4159-4 of Joint Travel 
Regs. to reimbursement for cost of wife’s travel by commercial surface 
transportation without reduction. Also payment of monetary allowance 
may be made to member to cover land travel of dependent from over- 
seas station to port of embarkation and from port of debarkation to new 


Dislocation allowance 
Actual movement of dependents requirement 
Army officer who upon completion of tour of duty in restricted over- 
seas area is not assigned Govt. quarters incident to permanent change 
of station but rejoins his dependents who had remained in family resi- 
dence in U.S. is not entitled to dislocation allowance prescribed by 37 
U.8.0. 407(a) for “member without dependents,” as term means member 
that is not entitled to transportation of his dependents, whereas officer 
is entitled to transportation of his dependents between place at which 
they were located when he received his orders and his new duty sta- 
tion, regardless of prohibition against their travel at Govt. expense 
to and from U.S., entitlement that is not negated by fact place where 
his dependents were located and place to which they were entitled to 
CramgOrteties GEO GAR. nctebiii mncnctidaeliotitontsltitibityiniipncintctin 
Hospital transfers 
“Permanent station” meaning place where member of uniformed serv- 
ices is assigned for duty, definition of permanent station in par. M1150- 
10 of Joint Travel Regs. may not be broadened to include hospital in 
U.S. to which member is transferred for prolonged hospitalization from 
either duty station or other hospital in U.S8., and, therefore, chapter 
9 of regulations may not be amended to permit payment when member 
is so hospitalized of dislocation allowance provided in 87 U.8.O. 407 
(a)(1) for members whose dependents make authorized move “in 
connection with his change of permanent station.” However, chapter 9 
may be amended to authorize allowance on same basis dependents and 
baggage are transported to hospital, that is “as for a permanent 
change of station” upon issuance of certificate of prolonged treatment__-_ 
Members without dependents, (See Military Personnel, dislocation 
allowance, members without dependents) 
Transfers 
Successive changes of employee 
An employee who before his immediate family and household effects 
were transferred to new duty station was transferred second time to 
station located at greater distance from old duty station than first 
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TRANSPORTATION—Continued 


Dependents—Continued 

Transfers—Continued 

Successive changes of employee—Continued 

transfer point is entitled to mileage based on greater distance from 
old to ultimate duty station for movement of family and in determining 
commuted payment covering transportation of household effects under 
principle formerly applied to shipment of household effects, that is 
that “cost to the Government shall not exceed the cost of shipment in 


one lot by the most economical route from the last official station to 
the emt? siciedi wlan Sododiuiad, Jone d Ka Le 


Household effects 
Commutation 
Actual expenses in lieu of 
Employee who incident to official change-of-duty station is entitled 
to reimbursement on commuted rate basis under 5 U.S.O. 5724(¢) for 
transportation of household goods may not be paid on mileage basis in 
lieu of commuted rate basis, However, employee having failed to obtain 
actual weight of goods at time of transportation, to be paid at commuted 
rate, must show space oceupied by household goods and that goods were 
properly loaded by listing items shipped and space occupied by each item. 
If unable to establish entitlement to commuted payment, employee may 
be reimbursed actual expenses incurred for gas, oil, tools, etc., to extent 
actual expenses do not exceed amount which would have been payable to 
him on basis of reasonably approximated estimated weight at applicable 
Distance determination 
Cost of transporting household effects within continental U.S. is for 
reimbursement under sec. 6.4 of Bur. of Budget Circular No. A-56 in 
accordance with schedules of commuted rates compiled and distributed 
by General Services Administration, schedules which provide that dis- 
‘tance is for determination pursuant to household goods mileage guides 
filed with Interstate Commerce Commission. Therefore, mileage trans- 
ferred employee is entitled to for movement of household effects in- 
cident to permanent change of station is for computation in accordance 
with Household Goods Carriers’ Bureau Mileage Guide No. 9 and 
Movers’ & Warehousemen’s Association of America, Inc., Mileage Guide 
No. 7, both effective Feb. 1, 1968_ 
Weight evidence 
The documentation required by sec. 6.44d(3) of Bur. of Budget Cir. No. 
A-56 to support civilian employee’s claim for reimbursement at com- 
muted rate for transportation of household effects is original or certified 
copy of bill of lading, or if bill of lading is unavailable, other evidence 
showing point of origin, destination, and weight of shipment is accept- 
able. If no adequate scale is available, constructive weight based on 7 
pounds per cubic foot of properly loaded van space may be used. Where 
evidence to support claim for shipping household effects does not estab- 
lish cubie feet of properly loaded espace, employee is entitled to reim- 
bursement at commuted rate based on pounds shown on transportation 
invoice, notwithstanding actual costs may have been less__.-_....----- 
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TRANSPORTATION—Continued 
Household effects—Continued 
Transfers 


Successive changes 
An employee who before hid immediate family and household effects 
were transferred to new duty station was transferred second time to 
station located at greater distance from old duty station than first trans- 
fer point is entitled to mileage based on greater distance from old to 
ultimate duty station for movement of family and in determining 
commuted payment covering transportation of household effects under 
principle formerly applied to shipment of household effects, that is that 
“cost to the Government shall not exceed the cost of shipment in one 
lot by the most economical route from the last official station to the 
NOT es he dts cbadetiat deine ai sssad.. 
Military personnel 
Commercial means 
Reimbursement 
Where only Govt. air transportation is available to enlisted man 
upon change of duty station from overseas to U.S. and because wife 
is afraid to travel by air he is authorized to travel at his own expense 
by commercial surface transportation, member may be reimbursed for 
transoceanic travel to extent it would have cost Govt. to provide air 
transportation he was entitled to under par. M4159—4a of Joint Travel 
Regs. Member also is entitled to monetary allowance incident to land 
travel performed by him from his overseas duty station to point where 
Govt. air travel would have been available and from aerial point of 
debarkation in U.S. to his new duty station 
Medically unfit 
Release from active duty 
Medically unfit persons inducted into service who perform training 
and service, absent statutory prohibition are entitled to full pay and 
allowances from time of entry on active duty through date they are 
released from military control, and they may receive any unpaid pay 
and allowances which accrued prior to and including date of release 
from military control. In addition, member may be furnished trans- 
portation in kind or monetary allowance in lieu thereof to home of 
record upon release from military control 
Ocean carriers 
Liability 
Damage, loss, eto., of cargo 
Evidence 
Deduction made from amounts owing ocean carrier to reimburse 
Govt. for unexplained shortage in 1950 Army shipment of rice under 
Govt, bill of lading from Stockton, Calif., to Kobe, Japan, may not be 
refunded to carrier on basis loading records were only “shipper’s count 
and weight” and were inaccurate, where bill of lading, Army manifest, 
and ship’s log are in agreement as to number and weight of bags of rice 
loaded and record is not impeached by daily loading hatch reports nor 
by unloading tally slips. Presumption of correctness in record of number 
of bags loaded supporting setoff by Army almost 16 years ago to 
recover value of lost U.S. property, action to recover loss will not be 
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TRANSPORTATION—Continued 


Ocean carriers—Continued 
Liability—Continued 
Damage, loss, etc., of cargo—Continued 
Evidence—Continued 
Because proceedings by U.S. General Accounting Office are not com- 
parable to judicial proceedings, Office does not settle claims and make 
determinations subject to “preponderance of the evidence,” except as 
that term may be equated with clear and convincing evidence. There- 
fore, in absence of plain and convincing proof beyond reasonable con- 
troversy that records prepared by Army at port of origin in U.S. of 
shipment of rice to overseas destination was in error, prima facie case 
in favor of Govt. has not been overcome and ocean carrier is liable for 
shortage of rice at destination of shipment___........-._-.....-~------ 
“RESPOND” Program 
Negotiation 
Program known as “RDSPOND” proposing negotiation of peacetime 
berth-line services based on guarantee of availability of needed services 
in event of emergency, even though services could be bought for less with- 
out guarantee, is within purview of 10 U.S.C. 2304(a) (16), and negotia- 
tions need not be limited to contractors whose continued existence 
under competitive bidding is doubtful, use of sec. 2304(a) (16) authority 
assuring availability of critical transportation services in interest of 
national defense. However, for requisitioning phase of program, option 
should be retained to proceed under contract or authority of Merchant 
Marine Act of 1986, and Federal Maritime Commission should partic- 
ipate in program by fixing rates to bring them within exception to 
competition provided by 10 U.S.C. 2304(g), and by reviewing emergency 
augmentation commitments by berth-line operators__..._......---.-- 
Rates 
Classification 
Combination article rule 
Airplane engine mounted on trailer 
The wheeled carrier on which airplane engine is mounted for shipping 
purposes is not freight trailer requiring engine and trailer to be con- 
sidered combination article subject to highest rated article in mixed 
package, the freight trailer. The wheeled carrier was not designed and 
is not used as general freight trailer but is shipping device designed 


solely to support airplane engine in transportation, therefore making 
shipment properly ratable at airplane engine rate for total weight of 
shipment 


Value released v. unreleased 
Bill of lading provision 
Condition 5 of Govt. bill of lading that “shipment is made at re- 


stricted or limited valuation specified in tariff or classification at or 
under which lowest rate is available” entitles Govt. on shipment subject 
to sec. 22 quotation that does not require notice of shipper’s released 
valuation in specified form to lowest rate provided in quotation— 
released value rate. Even though quotation is not “tariff or classifica- 


tion” within strict meaning of Interstate Commerce Act, it is schedule 
of charges for services contemplated by definition of word “tariff’—a 


statement by carrier that it will furnish certain services under certain 
conditions for certain prices, a schedule of rates and charges__......._ 
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TRANSPORTATION—Continued 

Reservists in the military forces 

Active v. inactive duty training 

Reimbursement entitlement 

Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from en- 
titlement to travel and transportation allowances authorized in 87 U.S.C. 
404(a) because of prohibition in par. M6002-2 of Joint Travel Regs. 
against payment of travel or transportation allowances for inactive 
duty training at headquarters of Reserve component, absent require- 
ment for performance of travel immediately preceding or upon detach- 
ment from active duty. For consideration, however, is availability of 
reservist for inactive duty training, 87 U.S.C. 204(v), providing that 
active duty status of reservist ordered to duty for more than 80 days 
is expanded to include travel time 
Vessels 

American 

Cargo preference 
Routing 

To use foreign vessels operating from Great Lakes ports to transport 
military troop support cargo overseas for those shipments that are more 
costly to route through tidewater ports utilizing U.S. flag shipping would 
violate 1904 cargo preference act, which enacted to protect American 
shipping from foreign competition does not permit use of cost, or time 
and distance considerations to avoid use of U.S. vessels, except where 
freight charged is excessive or otherwise unreasonable. However, use of 
Great Lakes ports is not prohibited when American vessels are available 
at costs that are competitive with tidewater port shipments, or if use of 
Military Sea Transportation Service vessels is more advantageous from 


Dependents of military personnel 

When wife of Army enlisted man is afraid to travel by airplane and 
there is no justification for issuance of medical certificate, but member 
who in order to meet reporting date at new duty station in U.S. from 
overseas assignment is authorized to travel with dependent by com- 
mercial surface transportation as no Govt. surface transportation was 
available is entitled pursuant to par. M4150—-4 of Joint Travel Regs. to 
reimbursement for cost of wife’s travel by commercial surface trans- 
portation without reduction. Also payment of monetary allowance may 
be made to member to cover land travel of dependent from overseas sta- 
tion to port of embarkation and from port of debarkation to new duty 


Military personnel 
Where only Govt. air transportation is available to enlisted man upon 
change of duty station from overseas to U.S. and because wife is afraid 
to travel by air he is authorized to travel at his own expense by commer- 
cial surface transportation, member may be reimbursed for transoceanic 
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TRAVEL EXPENSES—Continued 

Air travel—Continued 

Refusal to use—Continued 

Military personnel—Continued 

travel to extent it would have cost Govt. to provide air transportation he 
was entitled to under par. M4159-4a of Joint Travel Regs. Member also 
is entitled to monetary allowance incident to land travel performed 
by him from his overseas duty station to point where Govt. air travel 
would have been available and from aerial point of debarkation in U.S. 
to his new duty station 
Boats 

Houseboat used as residence 

The authority in 37 U.S.C. 409, prescribing mileage allowance for 
transporting housetrailer or mobile dwelling that is used as residence 
in lieu of shipping household goods and payment of authorized disloca- 
tion allowance contemplating overland travel, which is reimbursed at 
rates fixed on basis of tariffs filed with Interstate Commerce Commis- 
sion, boat used as living quarters does not come within meaning and 
scope of term “mobile dwelling” to qualify for purpose of trailer allow- 
ance and, accordingly, Joint Travel Regs. may not be amer‘ed to author- 
ize incident to permanent change of station payment of trailer allowance 
to a member transporting houseboat used as residence 
Customs employees overtime inspection duty 

Party-in-interest liability 

The travel and subsistence expenses incurred by Bureau of Customs 
border clearance inspectors incident to nonregular overtime unlading as- 
signment at McGuire Air Force Base, New Jersey, and billed to Depart- 
ment of Air Force in accordance with Bureau’s regulations may be paid 
by Department, provisions of regulations conforming to authority in 19 
U.S.C. 1447 prescribing reimbursement to Govt. by party in interest for 
expenses incurred by inspectors on nonregular assignments at place other 
than port of entry. The fact that travel and subsistence expenses may be 
incurred when employees are entitled to premium pay does not affect 
propriety: of: regulations. ss. oii ck Sk ek bee ei 
Fares 

Taxicabs 

Between residence and headquarters 
Military personnel 

Member of uniformed services dependent on public transportation 
whose performance of duty outside regular duty hours is during hours of 
infrequent transportation service or after dark may be reimbursed ex- 
pense of taxicab fare for travel between permanent duty station and place 
of abode, even though member is considered to be on duty at all times 
unless excused, in view of fact member experiences same problems 
civilian encounters in similar unusual travel circumstances where travel 
of civilian outside regular duty hours is considered travel on official busi- 
ness entitling him to reimbursement of travel costs. Therefore, Joint 
Travel Regs. may be amended to provide reimbursement to members of 
taxicab fares, subject to same limitations applied to civilian employees 
under Bur. of Budget regulations. 
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TRAVEL EXPENSES—Continued 
Fares—Continued 
Taxicabs—Continued 
Common carrier constructive cost 
An employee at headquarters having limousine service available to and 
from airport terminal who, assigned temporary duty and authorized 
travel by plane or privately owned auto not to exceed common carrier 
cost, departs during office hours traveling by privately owned auto, prop- 
erly was disallowed taxi fare for day of departure in computation under 
secs. 3.5¢(2) (a) and 3.10 of Standardized Govt. Travel Regs. of construc- 
tive cost of travel by common carrier, for had employee traveled by 
plane, availability of office limousine would have restricted use of taxi- 
cab to airport. However, if applicable, constructive taxi fare authorized 
by sec. 3.1) from home to office on day of departure may be allowed 
Mileage. (See Mileage) 
Military personnel 
Air travel 
Refusal to use. (See Travel Expenses, air travel, refusal to use) 
Miscellaneous expenses 
Hotel, etc., rooms 
Reservation cancellation 
Civilian employees and members of uniformed services subject to Joint 
Travel Regs. who are prevented from using advance hotel room reserva- 
tion due to cancellation of orders, change in travel itineraries, or weather 
conditions may be reimbursed forfeited advance deposit, expense being 
imputable to travel which required room reservation. Therefore, regula- 
tions may be amended to prescribe reimbursement for nonrefundable 
reservation charge on actual expense basis and item included in reim- 
bursement authorized for subsistence expenses on actual expense basis 
in unusual circumstances of travel 
Reservists 
Training 
Active v. inactive duty 
Reserve member who performs inactive duty training at headquarters 
before and after active duty training period is not precluded from en- 
titlement to travel and transportation allowances authorized in 37 U.S.C. 
404(a) because of prohibition in par. M6002-2 of Joint Travel Regs. 
against payment of travel or transportation allowances for inactive duty 
training at headquarters of Reserve component, absent requirement for 
performance of travel immediately preceding or upon detachment from 
active duty. For consideration, however, is availability of reservist for 
inactive duty training, 37 U.S.C. 204(v), providing that active duty 
status of reservist ordered to duty for more than 30 days is expanded 
to include travel time 
Travel between home and duty station 
Member of Reserve component who commutes daily from home to 
training duty station is not “away from home” within meaning of 37 
U.S.0. 404(a) (4) to entitle him to reimbursement for expense of com- 
muting and, therefore, although reservist because active duty station is 
permanent duty station would be entitled to reimbursement under part 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Reservists—Continued 
Training—Continued 
Travel between home and duty station—Continued 
K, ch. 4, of Joint Travel Regs. for travel expenses incurred in conducting 
official business within permanent duty station and adjacent areas, reg- 
ulation may not be amended to authorize reimbursement to reservists 
for expense of commuting daily between home and duty station located 
within corporate limits of same city or town 
Elimination of permanent station definition in par. M1150-10c of Joint 
Travel Regs.—definition which is neither authorized nor required by 37 
U.S.C. 404(a) (4) and has no effect in determining entitlement of mem- 
ber of Reserve component to either pay and allowances for period of 
training duty, or to reimbursement for travel to and from training sta- 
tion—although recommended would not alter fact that part K, ch. 4, 
of Joint Travel Regs., which authorizes reimbursement of travel ex- 
penses incurred in conducting official business within limits of permanent 
duty station and adjacent areas, may not be amended to provide reim- 
bursement to reservist for expense of commuting daily from home to 
training station 
Taxicabs 
Between residence and headquarters 
Unusual circumstances 
Member of uniformed services dependent on public transportation 
whose performance of duty outside regular duty hours is during hours of 
infrequent transportation service or after dark may be reimbursed ex- 
pense of taxicab fare for travel between permanent duty station and 
place of abode, even though member is considered to’be on duty at all 
times unless excused, in view of fact member experiences same problems 
civilian encounters in similar unusual travel circumstances where travel 
of civilian outside regular duty hours is considered travel on official 
business entitling him to reimbursement of travel costs. Therefore, Joint 
Travel Regs. may be amended to provide reimbursement to members of 
taxicab fares, subject to same limitations applied to civilian employees 
under Bur. of Budget regulations 
Temporary duty 
Two successive orders 
A naval reservist who travels from and to his home under orders 
providing for 63-day recruiting assignment at temporary duty station 
and then under subsequent orders after 1-day break in service returns to 
temporary duty station for 150-day similar assignment is considered to 
have had one continuous period of service for determining entitlement 
to temporary duty allowance—per diem and monetary allowance in lieu 
of transportation—and under 37 U.S.C. 404(a) permitting payment of 
travel and transportation allowances to reservists ordered from home 
for short periods of active duty—less than 20 weeks—where mess and 
quarters are not provided, member may not be paid on basis that two 
periods of duty were authorized by separate orders_..........--.--..- 655 
Tips. (See Travel Expenses, tips) 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Travel status 
Reservists 
Basic allowance for quarters provided in 87 U.S.C. 403(f), as amended 
by Pub. L. 90-207, for member of uniformed services without dependents 
when he is not assigned adequate quarters while in travel or leave status 
between permanent duty stations, including time granted as delay en 
route or proceed time, may be paid to Reserve member without depend- 
ents on basis travel of reservist between home and first and last duty 
stations is permanent change-of-station travel. Amendment to sec. 
408(f) does not require change in view that travel from home to first 
duty station and from last duty station to home is permanent change-of- 
station travel for purposes of travel and transportation allowances 
prescribed by 87 U.S.C. 404(a) 
Miscellaneous expenses 
Hotel, etc., rooms 
Cancellation of reservation 
Deposit reimbursement 
Civilian employees and members of uniformed services subject to 
Joint Travel Regs. who are prevented from using advance hotel room 
reservation due to cancellation of orders, change in travel itineraries, 
or weather conditions may be reimbursed forfeited advance deposit, ex- 
pense being imputable to travel which required room reservation. There- 
fore, regulations may be amended to prescribe reimbursement for non- 
refundable reservation charge on actual expense basis and item in- 
cluded in reimbursement authorized for subsistence expenses on actual 
expense basis in unusual circumstances of travel 
Tuxedo, etc., rental 
Rental charges on forme] dress attire required to be worn by U.S. 
Secret Service agents for security purposes and not merely to be attired 
in socially acceptable manner may be reimbursed to special agents 
whenever written determination is made by proper official of Service 
that utilization of formal attire is necessary for proper performance of 
duty to which assigned. 
Overseas employees 
Transfers 
Between duty stations overseas 
Hmployees who at time of transfer by their agencies between over- 
seas duty stations located in different territories or countries outside 
continental U.S. had only completed part of agreed period of service 
and had less than 12 months of service to perform under employment 
agreement are required pursuant to 5 U.S.C. 5724(d) to execute new 
agreement for minimum of 12 months service—1 school year for overseas 
teachers—in order to be eligible for payment by Govt. of costs of trans- 
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Miscellaneous expenses 
Requirement in sec. 3.2a of Bur. of Budget Circular No. A-56 that em- 
ployee execute employment agreement prescribed by sec. 1.8c of Circular 
in order to be eligible to receive payment of miscellaneous expense al- 
lowance authorized has no application to employees transferred within 
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Overseas employees—Continued 

Transfers—Continued 

Miscellaneous expenses—Continued 

foreign countries or within territories or possessions of U.S. outside con- 
tiguous 48 States and Dist. of Columbia. Therefore, employees trans- 
ferred by their agency from one official station to another overseas prior 
to completing agreed 12 months of service, whether or not they are re- 
quired to sign new employment agreement, are entitled to miscellaneous 
expense allowance authorized by sec. 3.2a, and possibly other benefits 
prescribed by Circular No. A-56 
Taxicabs 

Fares, (See Travel Expenses, fares, taxicabs) 
Tips j 

Baggage handling, etc. 

Government-owned equipment 
At hotels 

Tips given exclusively for handling Govt. property at hotels may be 
reimbursed to members of uniformed services, and Joint Travel Regs. 
amended accordingly, rule that tip is incidental expense item included 
in member’s per diem applying only to personal baggage. However, re- 
imbursement may not be authorized for tips or fees incurred in handling 
member’s personal baggage as well as Govt. property at hotels except 
to extent separate charge or additional cost is experienced for handling 
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Administrative proceedings 

Payment of travel expenses, including lodging and subsistence, to non- 
Govt. employee witnesses who are invited rather than subpoenaed to ap- 
pear at administrative hearing in interest of Govt. is not precluded by 
sec. 10 of Administrative Expenses Act of 1946 (5 U.S.C. 508(b) (2)), 
because Federal agency authorized by law or regulation to hold hearings 
is not vested with power to subpoena witnesses. Also payment of travel 
expenses may be made to witnesses on commuted basis as well as on ac- 
tual expense basis, term “persons serving without compensation” in sec. 
5 of act (5 U.S.C. 5708)—broad enough to include persons serving in 
other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 


Judicial precedent having established basis for payment of mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Inter- 
nal Revenue Service to determine tax liability of taxpayer may be paid 
fees and mileage provided by 5 U.S.C. 503(b), whether witness is per- 
son liable for tax or is person whose testimony is revelant or material to 
inquiry involving taxpayer. 45 Comp. Gen. 654, overruled............ 

Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administrative 
proceedings whether in behalf of Govt. or in behalf of member or em- 
ployee and paid transportation and per diem allowances as “individuals 
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Witnesses—Continued 

Administrative proceedings—Continued 
serving without pay” within scope of 5 U.8.0. 5708, if presiding hear- 
ing officer determines that member or employee reasonably has shown 
that testimony of witness is substantial, material, and necessary, and 
that affidavit would not be adequate. Joint Travel Regulations may be 
amended accordingly, and any inconsistent prior decisions will no longer 

Military personnel 

Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as wit- 
ness before an authorized service court of a friendly foreign force, he 
may under authority in 22 U.S.0. 708 issue orders to member directing 
his attendance as witness, and consider member on official business in 
nature of detached service while traveling and while in attendance at 
proceedings of foreign court. Member witness under 28 U.8.0. 1821 would 
be entitled to fees and mileage, including subsistence when applicable, 
authorized for witnesses attending U.S. courts, payment to be made 
to member from funds supplied by foreign force, in advance if available, 
or after completion of service upon availability of funds_............_ 
UNEMPLOYMENT RETRAINING 
Effect on Veterans Educational Benefits 

To extent that Manpower Development Training Act program funds 
made available by agreement between Labor Dept. and States, private 
and public agencies, and employers for on-the-job training to equip se- 
lected persons in appropriate skills are used to pay costs considered 
tuition costs, under Veterans Administration contemporaneous and long- 
standing construction of 88 U.S.C. 1781, and prior similar provisions of 
law, payment of educational assistance allowance to trainee under chap- 
ter 34 of Title 38, U.S. Code. would constitute duplication of benefits paid 
from Federal Treasury, and, therefore, such payment is barred___...__ 


UNIFORMS 


Civilian personnel 

Allowances 

Term 

An employee of National Park Service who within 1 year after be- 
coming eligible for and receiving full payment of initial $60 annual uni- 
form allowance provided for male maintenance nonsupervisory 
employees of Service is promoted to supervisory position in which em- 
ployee is allowed annual uniform allowance of $125, if he was required 
to purchase substantially different uniform he would be entitled to $125 
allowance from date of promotion, notwithstanding year covered by pay- 
ment received had not expired, in view of fact 5 U.S.O. 5001 and sec. 4c 
of Bur. of Budget Oir. No, A-80 prescribing $125 annual uniform allow- 
ance for supervisory employees contemplate that employee will remain 
subject to substantially same uniform requirements during annual period 
to which limitation QgglleGss is tn ndscsecsecnse cnn cacccccncccneuaces 
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UNIFORMS—Continued 


Military personnel 

Reserve Officers’ Training Corps 

Reserve duty prior to Regular appointment 

A distinguished military graduate of Air Force Reserve Officers’ 
Training Corps who incident to reporting for active duty on June 1, 1964 
in his status as Reserve officer is not paid uniform allowance prescribed 
by act of Aug. 10, 1956, upon appointment on Oct. 9, 1964 as second lieu- 
tenant in Regular Air Force, with date of rank June 1, 1964, pur- 
suant to 10 U.S.C. 8284, is entitled to imitial and additional active 
duty uniform allowance provided by amendatory act of Oct. 13, 1964, 
which extended uniform allowance benefits to ROTC graduates ap- 
pointed under 10 U.S.C. 2106 or 2107, and commissioned after Oct. 13, 
1964. Absent statute providing otherwise, the effective date of officer’s 
appointment to Regular Air Force was date of acceptance, Oct. 27, 1964, 
after new law was in effect. 


VEHICLES 


Charter Coach Service 

Damage liability of Government 

Assumption by Selective Service System of liability for damages to 
motor vehicles by registrants who when ordered for physical examina- 
tions or for induction by local boards are transported in Charter 
Coach Service is not precluded because System lacks express authority 
to contract for liability, appropriations for operation and maintenance 
of System providing authority to contract for travel for selectees with 
no express limitation placed on such authority in appropriation acts or 
in Universal Military Training and Service Act. Nor does fact that serv- 
ice contracts do not expressly provide for liability preclude payment 
of damage claims, terms of charter certificates furnished when service 
is used incorporating into contract by reference indemnity provision 
of carriers’ charter coach tariffs 


VESSELS 


Construction 

Foreign shipyards 

Prohibition 

Subcontracting with Canadian firm of welding and assembly services 
for submarine hull cylinders under prime fixed-price incentive contract 
that contains restriction on construction of major vessel components 
in foreign shipyard pursuant to Tollefson Amendment in Defense Dept. 
appropriation acts, as well as Byrnes Amendment barring complete 
construction of naval vessels in foreign shipyards, is not prohibited. 
The hull components constituting less than 10 percent of total value of 
submarine, and work to be performed in foreign shipyard but 39 percent 
of value of hull, welding and assembly services proposed are not con- 
sidered vessel construction contemplated by appropriation act prohibi- 
tions and, therefore, Navy may consent to subcontracting of services 
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VESSELS—Continued 
Crews 
Two-crew nuclear-powered submarines 
Dislocation allowance 
Dislocation allowance authorized by Pub. L. 90-207 (37 U.S.C. 407(a) ) 
for members without dependents who upon permanent change of sta- 
tion are not assigned Govt. quarters is not payable to either of two 
crews of nuclear-powered submarine—permanent station of both 
crews—as on-duty crew is furnished quarters aboard submarine and 
off-crew ashore for training and rehabilitation is considered to be at tem- 
porary duty station, whether or not submarine is at home port. There 
fore, members who incident to transfer aboard submarine report to tem- 
porary station locations ashore where they do not perform basic duty 
assignments are not entitled to dislocation allowance, nor is allowance 
payable to members reporting aboard submarine when first relieved with 
on-ship crew for training and rehabilitation.............._. BAGELS 
Although member of uniformed services without dependents who upon 
reporting to submarine under permanent change-of-station orders is 
assigned quarters on board submarine is not entitled to dislocation allow- 
ance authorized in 87 U.S.C. 407(a) for members without dependents 
who upon permanent change of station are not assigned Govt. quarters, 
he would be entitled to allowance if he reports to nuclear-powered sub- 
marine that is undergoing overhaul or repair at its home port or home 
yard and quarters aboard submarine are uninhabitable, member is not 
assigned quarters ashore, and lodging accommodation pursuant to 10 
U.S.C. 7572(a) are not furnished to member 
Temporary lodging allowances 
A member of uniformed services who incident to permanent change- 
of-station orders assigning him to duty on board ship, occupies hotel 
or hotel-like accommodations with his family at home port or is 
temporarily assigned to off-ship crew of two-crew nuclear powered sub- 
marine, is not eligible to receive temporary lodging allowances pre- 
scribed by 37 U.S.C. 405 as permanent station allowance to partially 
reimburse member for more than normal expenses incurred upon arrival 
at permanent station outside U.S. Therefore, as member is not considered 
to be at permanent duty station for purposes of temporary lodging al- 
lowance until he reports aboard vessel to which assigned, Joint Travel 
Regs. may not be amended to authorize payment of allowance to member 
prior:to: reporting aboard: ship.soi...2- ski eee 
Government-owned 
Damages 
Disposition of funds recovered 
Compensation paid by insurance firm to cost-plus contractor operating 
and maintaining research vessel for National Science Foundation to 
cover damages sustained by vessel while being overhauled and repaired 
by subcontractor may not be used to augment Foundation’s appropria- 
tions, absent specific statutory authority, and moneys, even if paid to 
prime contractor, are for deposit as miscellaneous receipts into 
Treasury of U.S. in consonance with sec. 3617, Revised Statutes, 


Transportation matters. (See Transportation, vessels) 
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VETERANS 


Education 

Dual benefits 

Prohibition 

Provision in 38 U.S.O. 1781, which prohibits granting of educational 
assistance allowance or special training allowance to or on behalf of 
eligible person or veteran under ch. 34 of Title 88, U.S.C., for any period 
of enrollment in program of education or course paid for by U.S. under 
“any other provision of law,’”’ where payment constitutes “duplication of 
benefits paid from Federal Treasury,” having been uniformly and con- 
sistently interpreted by Veterans Administration to mean payments for 
same or similar benefits or purposes, even if costs are not identical, in- 
terpretation is entitled to great weight under rule of statutory construc- 
tion, particularly where provision was reenacted, and it is immaterial 
whether payment under other than chapter 34 is made to an educational 
SMOCTOUEION cnc cnn nncb ccc oencnnaccube dl sce bebbeseael Sia 

To extent that Manpower Development Training Act program funds 
made available by agreement between Labor Dept. and States, private 
and public agencies, and employers for on-the-job training to equip se- 
lected persons in appropriate skills are used to pay costs considered tui- 
tion costs, under Veterans Administration contemporaneous and long- 
standing construction of 38 U.S.C. 1781, and prior similar provisions of 
law, payment of educational assistance allowance to trainee under chap- 
ter 34 of Title 38, U.S. Code, would constitute duplication of benefits 
paid from Federal Treasury, and, therefore, such payment is barred___- 

When scholarships to students from Public Health Service grants to 
educational institutions under 42 U.S.C. 295g covers in part either tui- 
tion or living expenses, or both, payment of educational assistance 
allowance under chapter 34 of Title 38, U.S. Code, is barred under long- 
standing construction by Veterans Administration of sec, 1781 that 
such payment would constitute duplication of benefits paid from Federal 
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VIETNAM 


“Armed conflict” 

Disability determinations 

As it is difficult to apply exemption to reduction in retired pay pro- 
vision prescribed by sec. 201(b) of Dual Compensation Act to officer of 
Regular component of uniformed services retired for injury or disease 
as direct result of armed conflict in Vietnam who is employed in civilian 
position under U.S., due to nature of combat operations in Vietnam 
and difficulty of establishing that inception of disease occurred while 
officer was engaged in armed conflict, affirmative administrative finding 
that there was direct causal relationship between disability and engage- 
ment in armed conflict will be accepted unless unreasonable or insuf- 
ficiently supported by record, or if determination is rendered dubious by 
further evidence or circumstances not considered, or unduly gives per- 
son benefit of reasonable doubt.................--.---------+..-+--- 
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VOUCHERS AND INVOICES 
Expense of billing exceeds value of item furnished 

Issuance of two unpriced orders, one for items valued at 80¢, other 
for items worth $1.01, that stated “this is a firm order if price is $50 
or less” to supplier whose policy of charging minimum order price of $50 
is shown in its quotation is acceptance of supplier’s terms and purchase 
orders became binding contracts for minimum charge upon acceptance and 
performance of orders and, although minimum charge is questionable, 
vouchers including charge may be certified for payment. In addition to 
administrative action taken to consolidate future orders for small pur- 
chases, provisions should be included in future bid solicitations to re- 
quire successful bidder to agree prices will not include minimum billing 
charge, but should they, that minimum billing charge will be no greater 
than amount stated in solicitation 


WITNESSES 


Administrative proceedings 

Fees, mileage, etc. 

Payment of travel expenses, including lodging and subsistence, to 
non-Govt. employee witnesses who are invited rather than subpoenaed to 
appear at administrative hearing in interest of Govt. is not precluded 
by sec. 10 of Administrative Dxpenses Act of 1946 (5 U.S.C. 508(b) (2)), 
because Federal agency authorized by law or regulation to hold hear- 
ings is not vested with power to subpoena witnesses. Also payment of 
travel expenses may be made to witnesses on commuted basis as well as 
on actual expense basis, term “persons serving without compensation’ in 
sec. 6 of act (5 U.S.C. 5708)—broad enough to include persons serving 
in other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 
488 ;° 14128863); ‘July’'S; 1906 .o2 2 nw Jokes sk ce bin ween 

Judicial precedent having established basis for payment of mileage 
and fees to witnesses appearing at administrative proceedings, persons 
summoned for testimony pursuant to 26 U.S.C. 7602 to enable Inter- 


nal Revenue Service to determine tax liability of taxpayer may be paid 
fees and mileage provided by 5 U.S.C. 503(b), whether witness is per- 
sion liable for tax or is person whose testimony is revelant or material 
to inquiry involving taxpayer. 45 Comp. Gen. 654, overruled__~..--~--~- 

Transportation and per diem allowances 

Individuals who are not members of uniformed services or Federal 
civilian employees may be called as witnesses in adverse administrative 
proceedings whether in behalf of Govt. or in behalf of member or em- 
ployee and paid transportation and per diem allowances as “individ- 
uals serving without pay” within scope of 5 U.S.C. 5703, if presiding hear- 
ing officer determines that member or employee reasonably has shown 
that testimony of witness is substantial, material, and necessary, and 
that affidavit would not be adequate. Joint Travel Regulations may be 
amended accordingly, and any inconsistent prior decisions will no longer 
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WITNESSES—Continued 
n Military personnel 
E Courts of foreign forces 

When commanding officer of military installation desires to honor 
properly made request for appearance of member of his command as 
witness before an authorized service court of a friendly foreign force, 
he may under authority in 22 U.S.C. 703 issue orders to member direct- 
ing his attendance as witness, and consider member on official business 
in nature of detached service while traveling and while in attendance 
at proceedings of foreign court. Member witness under 28 U.S.C. 1821 
would be entitled to fees and mileage, including subsistence when appli- 
cable, authorized for witnesses attending U.S. courts, payment to be 
made to member from funds supplied by foreign force, in advance if 
available, or after completion of service upon availability of funds.__.._ 10 
Subpoena v. summons 
F Payment of travel expenses, including lodging and subsistence, to 

non-Govt. employee witnesses who are invited rather than subpoenaed 
E to appear at administrative hearing in interest of Govt. is not precluded 
f by sec. 10 of Administrative Expenses Act of 1946 (5 U.S.C. 508(b) (2) ), 
" because Federal agency authorized by law or regulation to hold hearings 
is not vested with power to subpoena witnesses. Also payment of travel 
expenses may be made to witnesses on commuted basis as well as on 
actual expense basis, term “persons serving without compensation” in 
sec. 5 of act (5 U.S.C. 5708)—broad enough to include persons serving 
in other than advisory capacity—constituting authority for reimburse- 
ment of travel expenses on commuted basis. Overrules 34 Comp. Gen. 438 ; 
eT I  . icccenccnanninnicimtsinnniediiniibiaanentialiinimabiaaniilin . 00 
WORDS AND PHRASES 
“Integrity” 
Definition of term “integrity” in connection with Govt. contracts 
does not differ from generally accepted connotation of uprightness of 
i character, moral soundness, honesty, probity, and freedom from corrupt- 
‘ ing influence or practice. As used in prescribing qualifications for public 
officers, trustees, etc., term “integrity” means soundness of moral princi- 
ple and character in making and performance of contracts and fidelity 
and honesty in discharge of trusts, and term synonymous with probity, 
honesty, and uprightness, lack of integrity on part of officials of bidder 
may be imputed to bidder by procuring agency, unless administrative 
determination is not based on substantial evidence demonstrating 
eg 5 ne 769 
“Publications” 

Lantern slide photographs of X-ray film, electrocardiograms, gross 
specimens, and photomicrographs that are illustrative of materials 
presented in Journal of Medicine and that are necessary for effective 
use of journal may be classified as “publications” as that term is 
used in 31 U.S.C. 530a, and, therefore, subscriptions for slides may be 
paid for in advance. The fact that reproduced photographic material 


will be viewed or read from screen does not preclude slides from 
being considered publications__._......................-. 
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WORDS AND PHRASES—Continued 
“Tariff” 

Condition 5 of Govt. bill of lading that “shipment is made at restricted 
or limited valuation specified in tariff or classification at or under which 
lowest rate is available’ entitles Govt. on shipment subject to sec. 
22 quotation that does not require notice of shipper’s released valua- 
tion in specified form to lowest rate provided in quotation—released 
value rate. Even though quotation is not “tariff or classification” 
within strict meaning of Interstate Commerce Act, it is schedule of 
charges for services contemplated by definition of word “tariff’—a 
statement by carrier that it will furnish certain services under cer- 
tain conditions for certain prices, a schedule of rates and charges 
“Warranty” 

The word “warranty” is not simple to define—at a minimum, a 
warranty, whether an expressed or implied warranty, is something of 
an assurance by one party that the other may rely on the truth of a 
given representation. No such assurance is implied under requirements 
contract for trash and garbage removal where Govt. had “suggested” 
pickup schedule and container sizes and contractor after award was 
“required” to inspect work area and submit its own list of containers, 
locations, and frequencies of pickups and, therefore, contractor is not 
entitled to additional compensation on basis of 11 percent variation 
between work performed and Govt.’s suggestions—a variation that is 
not specification change 
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